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June  30,  2012 

Hon.  Katherine  Feinstein,  Presiding  Judge 

Superior  Court  of  California,  County  of  San  Francisco 

Civic  Center  Courthouse 

400  McAllister  Street 

San  Francisco,  CA  94102 

Re:      Final  Reports  of  the  201 1-2012  San  Francisco  Civil  Grand  Jury 

Dear  Judge  Feinstein, 

The  201 1-2012  San  Francisco  Civil  Grand  Jury  has  completed  its  charge.  We  are  pleased  to 
present  five  reports  for  your  consideration  and  for  the  benefit  of  the  people  of  the  City  and 
County  of  San  Francisco. 

The  City  employs  roughly  26,000  people  and  spends  about  $7  billion  a  year  to  serve 
approximately  800,000  residents.  For  the  most  part,  City  employees  go  about  their  jobs  with 
pluck  and  verve.  But  not  all  is  well.  After  a  year  of  investigation,  the  Jury  finds  that: 

Healthy  San  Francisco:  Many  restaurants  are  perpetrating  fraud  upon  their  customers.  Some 
restaurants  add  a  surcharge  to  customers'  restaurant  bills  intended  for  the  health  care  of  their 
employees,  but  instead  of  spending  that  money  on  their  employees,  many  businesses  pocket  the 
extra  money  and  make  a  profit.  Millions  of  dollars  are  misappropriated.  In  light  of  the  City's 
inability  to  police  these  abuses,  we  recommend  that  employee  healthcare  surcharges  on  customer 
bills  be  banned,  and  that  the  accounting  technique  known  as  Health  Reimbursement  Accounts, 
which  are  used  to  carry  out  this  fraud,  be  eliminated. 

Arts:  The  composition  of  the  Arts  Commission  is  woefully  inadequate  to  supervise  that 
department.  The  board  lacks  basic  governance  and  financial  expertise.  As  a  result,  core  functions 
are  neglected:  there  is  no  comprehensive  inventory  of  the  City's  arts  collection  and  the 
Neighborhood  Cultural  Centers  have  suffered.  The  Street  Artists  Program  is  so  poorly  served  by 
the  Commission  that  we  recommend  moving  it  to  the  City's  Office  of  Small  Business.  And 
finally,  the  Arts  Commission  has  entered  into  a  dubious  financial  payback  scheme  with  the 
Symphony  through  which  millions  of  dollars  in  hotel  taxes  are  shuffled  back  and  forth  between 
them. 

Technology:  The  City's  information  technology  is  disorganized  and  the  Mayor  takes  little 
interest  in  the  City's  internal  IT  matters.  There  is  not  even  a  city-wide  budget  for  IT  spending. 

Superior  Court  of  California,  County  of  San  Francisco 
Civic  Center  Courthouse 
400  McAllister  Street,  Room  008 
San  Francisco,  CA  94102 
(415)  551-3605 
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The  Department  of  Technology  is  viewed  as  unresponsive  and  incompetent.  As  a  result,  many 
departments  run  their  own  IT  operations.  Some  citywide  IT  projects  have  languished  for  years 
and  are  millions  of  dollars  over  budget.  The  City's  IT  culture  must  be  overhauled.  We 
recommend  that,  among  other  things:  the  City  Chief  Information  Officer  position  exist  separate 
from  and  superior  to  the  head  of  the  Department  of  Technology,  the  hiring  process  for  IT  staff  be 
streamlined,  and  the  departmental  CIOs  report  to  the  City  CIO  for  citywide  projects. 

Muni  (SFMTA):  Muni's  use  of  switchbacks,  i.e.,  forcing  customers  to  get  off  and  turning  the 
vehicle  around,  is  dangerous,  disrespectful,  and  an  ineffective  "tool"  of  traffic  management. 

Pension  Fund  (SFERS):  The  City's  pension  fund  is  more  than  $2  billion  short.  The  Fund  lost 
around  $6  billion  in  2008-2009,  but  never  conducted  a  "failure  analysis,"  and  continues  to  use 
the  same  dated  investment  model.  The  Fund  has  set  an  unrealistically  high  assumed  rate  of 
return,  and  the  Fund  has  taken  on  greater  investment  risk  in  an  attempt  to  recoup  prior  losses. 

As  mandated  by  code,  the  Jury  also  inquired  into  San  Francisco's  public  prisons,  both  here  in  the 
City  and  at  San  Bruno.  Many  prisoners  spend  years  in  jail  before  trial.  The  county  jails  appear  in 
adequate  condition,  although  on  a  spot-check  of  the  psychiatric  ward,  we  saw  a  naked  woman 
moaning  and  whimpering  while  she  licked  the  narrow  steam-coated  window  to  her  tiny  isolation 
cell.  Jurors  were  quickly  whisked  onward  and  told  not  to  linger. 

The  Jury  could  not  have  kept  its  charge  without  the  invaluable  assistance  of  Judge  Woolard  and 
various  Court  personnel.  Gary  Giubbini  must  be  singled  out  for  praise  for  his  singular  efforts. 
We  were  also  aided  by  valuable  counsel  from  the  City  Attorney's  Office  and  the  Office  of  the 
Controller. 

In  contrast,  the  District  Attorney's  Office  was  unresponsive  throughout  our  term.  We  have 
deposited  a  sealed  envelope  of  materials  with  the  Court  for  delivery  to  the  District  Attorney, 
should  their  staff  choose  to  follow  up  on  a  matter  we  referred  to  that  office. 

Anyone  who  spends  a  week  in  San  Francisco  can  tell  you  that  we  have  a  world-class  Airport,  yet 
a  highly  dysfunctional  municipal  transportation  system.  The  San  Francisco  Civil  Grand  Jury  is 
the  City's  constitutionally-mandated  watchdog,  and  we  have  tried  to  suss  out  the  reasons  for 
such  contradictions  by  investigating  the  deep  inner-workings  of  our  local  government.  We  hope 
these  findings  help  make  this  City  by  the  Bay  -  which  all  19  of  members  of  the  Jury  proudly  call 
home  -  shine  even  brighter  in  the  years  to  come. 

Very  truly  yours,  ^ 


Umung  D.  Varma^ 
Foreperson 

201 1-2012  San  Francisco  Civil  Grand  Jury 
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THE  CIVIL  GRAND  JURY 

California  state  law  requires  that  all  58  counties  impanel  a  Grand  Jury  to  serve  during  each 
fiscal  year  (Cal.  Const.,  Art.  I,  §  23;  Cal.  Penal  Code,  §  905).  In  San  Francisco,  the  presiding 
judge  of  the  Superior  Court  impanels  two  grand  juries.  The  Indictment  Grand  Jury  has  sole  and 
exclusive  jurisdiction  to  return  criminal  indictments.  The  Civil  Grand  Jury  scrutinizes  the 
conduct  of  public  business  of  county  government. 

The  function  of  the  Civil  Grand  Jury  is  to  investigate  the  operations  of  the  various  officers, 
departments  and  agencies  of  the  government  of  the  City  and  County  of  San  Francisco.  Each  civil 
grand  jury  determines  which  officers,  departments  and  agencies  it  will  investigate  during  its  term 
of  office.  To  accomplish  this  task  the  grand  jury  is  divided  into  committees  which  are  assigned  to 
the  respective  departments  or  areas  which  are  being  investigated.  These  committees  visit 
government  facilities,  meet  with  public  officials,  and  develop  recommendations  for  improving 
City  and  County  operations. 

The  19  members  of  the  Civil  Grand  Jury  serve  for  a  period  of  one  year  from  July  1  through 
June  30  the  following  year,  and  are  selected  at  random  from  a  pool  of  30  prospective  grand 
jurors.  During  that  period  of  time  it  is  estimated  that  a  minimum  of  approximately  500  hours  will 
be  required  for  grand  jury  service.  By  state  law,  a  person  is  eligible  if  a  citizen  of  the  United 
States,  1 8  years  of  age  or  older,  of  ordinary  intelligence  and  good  character,  and  has  a  working 
knowledge  of  the  English  language. 

Applications  to  serve  on  the  Civil  Grand  Jury  are  available  by  contacting  the  Civil  Grand 
Jury  office: 

•  by  phone  (415)  551-3605  (weekdays  8:00  a.m.  -  4:30  p.m.). 

•  in  person  at  the  Grand  Jury  Office,  400  McAllister  St.,  Room  008,  San  Francisco,  CA 
94102. 

•  by  completing  an  online  application  (available  at 
http://www.sfsuperiorcourt.org/index.aspx ?page=3 12),  and  mailing  it  to  the  above 
address. 


ix 


City  and  County  of  San  Francisco 
Civil  Grand  Jury  2011-2012 


WITNESSES 

With  regard  to  witnesses  who  provide  testimony  to  the  Civil  Grand  Jury  to  aid  it  in  its 
investigation,  California  Penal  Code  §  929  provides  that: 

As  to  any  matter  not  subject  to  privilege,  with  the  approval  of  the 
presiding  judge  of  the  superior  court  or  the  judge  appointed  by  the 
presiding  judge  to  supervise  the  grand  jury,  a  grand  jury  may  make 
available  to  the  public  part  or  all  of  the  evidentiary  material,  findings,  and 
other  information  relied  upon  by,  or  presented  to,  a  grand  jury  for  its  final 
report  in  any  civil  grand  jury  investigation  provided  that  the  name  of  any 
person,  or  facts  that  lead  to  the  identity  of  any  person  who  provided 
information  to  the  grand  jury,  shall  not  be  released.  Prior  to  granting 
approval  pursuant  to  this  section,  a  judge  may  require  the  redaction  or 
masking  of  any  part  of  the  evidentiary  material,  findings,  or  other 
information  to  be  released  to  the  public  including,  but  not  limited  to,  the 
identity  of  witnesses  and  any  testimony  or  materials  of  a  defamatory  or 
libelous  nature. 

The  intention  of  the  California  State  Legislature  in  enacting  Penal  Code  §  929  is  to 
encourage  full  candor  in  testimony  in  Civil  Grand  Jury  investigations  by  protecting  the  privacy 
and  confidentiality  of  those  who  participate  in  an  investigation  of  the  Civil  Grand  Jury. 
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REQUIRED  RESPONSES 

California  Penal  Code  §  933(c)  provides  deadlines  for  responding  to  this  report: 

No  later  than  90  days  after  the  grand  jury  submits  a  final  report  on  the 
operations  of  any  public  agency  ...  the  governing  body  of  the  public 
agency  shall  comment  to  the  presiding  judge  of  the  superior  court  on  the 
findings  and  recommendations  pertaining  to  matters  under  the  control  of 
the  governing  body,  and  every  elected  county  officer  or  agency  head  for 
which  the  grand  jury  has  responsibility  .  .  .  shall  comment  within  60  days 
to  the  presiding  judge  of  the  superior  court ...  on  the  findings  and 
recommendations  pertaining  to  matters  under  the  control  of  that  county 
officer  or  agency  head  and  any  agency  or  agencies  which  that  officer  or 
agency  head  supervises  or  controls.  In  any  city  and  county,  the  mayor 
shall  also  comment  on  the  findings  and  recommendations.  All  of  these 
comments  and  reports  shall  forthwith  be  submitted  to  the  presiding  judge 
of  the  superior  court  who  impaneled  the  grand  jury. 

California  Penal  Code  §  933.05  provides  for  the  manner  in  which  responses  to  this  report 
are  to  be  made: 

(a)  For  purposes  ...  as  to  each  grand  jury  finding,  the  responding  person 
or  entity  shall  indicate  one  of  the  following: 

(1)  The  respondent  agrees  with  the  finding. 

(2)  The  respondent  disagrees  wholly  or  partially  with  the  finding,  in 
which  case  the  response  shall  specify  the  portion  of  the  finding  that  is 
disputed  and  shall  include  an  explanation  of  the  reasons  therefor. 

(b)  For  purposes  ...  as  to  each  grand  jury  recommendation,  the 
responding  person  or  entity  shall  report  one  of  the  following  actions: 

(1)  The  recommendation  has  been  implemented,  with  a  summary 
regarding  the  implemented  action. 

(2)  The  recommendation  has  not  yet  been  implemented,  but  will  be 
implemented  in  the  future,  with  a  timeframe  for  implementation. 

(3)  The  recommendation  requires  further  analysis,  with  an  explanation 
and  the  scope  and  parameters  of  an  analysis  or  study,  and  a  timeframe 
for  the  matter  to  be  prepared  for  discussion  by  the  officer  or  head  of 
the  agency  or  department  being  investigated  or  reviewed,  including  the 
governing  body  of  the  public  agency  when  applicable.  This  timeframe 
shall  not  exceed  six  months  from  the  date  of  publication  of  the  grand 
jury  report. 

(4)  The  recommendation  will  not  be  implemented  because  it  is  not 
warranted  or  is  not  reasonable,  with  an  explanation  therefor. 
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THE  CIVIL  GRAND  JURY 

California  state  law  requires  that  all  58  counties  impanel  a  Grand  Jury  to  serve  during  each 
fiscal  year  (Cal.  Const.,  Art.  I,  §  23;  Cal.  Penal  Code,  §  905).  In  San  Francisco,  the  presiding 
judge  of  the  Superior  Court  impanels  two  grand  juries.  The  Indictment  Grand  Jury  has  sole  and 
exclusive  jurisdiction  to  return  criminal  indictments.  The  Civil  Grand  Jury  scrutinizes  the 
conduct  of  public  business  of  county  government. 

The  function  of  the  Civil  Grand  Jury  is  to  investigate  the  operations  of  the  various  officers, 
departments  and  agencies  of  the  government  of  the  City  and  County  of  San  Francisco.  Each  civil 
grand  jury  determines  which  officers,  departments  and  agencies  it  will  investigate  during  its  term 
of  office.  To  accomplish  this  task  the  grand  jury  is  divided  into  committees  which  are  assigned  to 
the  respective  departments  or  areas  which  are  being  investigated.  These  committees  visit 
government  facilities,  meet  with  public  officials,  and  develop  recommendations  for  improving 
City  and  County  operations. 

The  19  members  of  the  Civil  Grand  Jury  serve  for  a  period  of  one  year  from  July  1  through 
June  30  the  following  year,  and  are  selected  at  random  from  a  pool  of  30  prospective  grand 
jurors.  During  that  period  of  time  it  is  estimated  that  a  minimum  of  approximately  500  hours  will 
be  required  for  grand  jury  service.  By  state  law,  a  person  is  eligible  if  a  citizen  of  the  United 
States,  1 8  years  of  age  or  older,  of  ordinary  intelligence  and  good  character,  and  has  a  working 
knowledge  of  the  English  language. 

Applications  to  serve  on  the  Civil  Grand  Jury  are  available  by  contacting  the  Civil  Grand 
Jury  office: 

•  by  phone  (415)  551-3605  (weekdays  8:00  a.m.  -  4:30  p.m.). 

•  in  person  at  the  Grand  Jury  Office,  400  McAllister  St.,  Room  008,  San  Francisco,  CA 
94102. 

•  by  completing  an  online  application  (available  at 
http://www.sfsuperiorcourt.org/index.aspx?page=312),  and  mailing  it  to  the  above 
address. 


iv 


Surcharges  and  Healthy  SF 


City  and  County  of  San  Francisco 
Civil  Grand  Jury  2011-2012 


Helen  Blohm 
Mark  Busse 
Mario  Choi 
Matthew  Cohen 

Kay  Evans 
Allegra  Fortunati 


CITY  AND  COUNTY  OF  SAN  FRANCISCO 
CIVIL  GRAND  JURORS 
2011-2012 
(AS  OF  DATE  OF  PUBLICATION) 

Umung  Varma,  Foreperson 
Sharon  Gadberry 
Ossie  Gomez 
Arlene  Helfand 
Lewis  Hurwitz 
Todd  Lloyd 
Jean  Ninos 


Mort  Raphael 
Jack  Saroyan 
Earl  Shaddix 
Jack  Twomey 
Gregory  Winters 
Sharon  Yow 


WITNESSES 


With  regard  to  witnesses  who  provide  testimony  to  the  Civil  Grand  Jury  to  aid  it  in  its 
investigation,  California  Penal  Code  §  929  provides  that: 

As  to  any  matter  not  subject  to  privilege,  with  the  approval  of  the 
presiding  judge  of  the  superior  court  or  the  judge  appointed  by  the 
presiding  judge  to  supervise  the  grand  jury,  a  grand  jury  may  make 
available  to  the  public  part  or  all  of  the  evidentiary  material,  findings,  and 
other  information  relied  upon  by,  or  presented  to,  a  grand  jury  for  its  final 
report  in  any  civil  grand  jury  investigation  provided  that  the  name  of  any 
person,  or  facts  that  lead  to  the  identity  of  any  person  who  provided 
information  to  the  grand  jury,  shall  not  be  released.  Prior  to  granting 
approval  pursuant  to  this  section,  a  judge  may  require  the  redaction  or 
masking  of  any  part  of  the  evidentiary  material,  findings,  or  other 
information  to  be  released  to  the  public  including,  but  not  limited  to,  the 
identity  of  witnesses  and  any  testimony  or  materials  of  a  defamatory  or 
libelous  nature. 

The  intention  of  the  California  State  Legislature  in  enacting  Penal  Code  §  929  is  to 
encourage  full  candor  in  testimony  in  Civil  Grand  Jury  investigations  by  protecting  the  privacy 
and  confidentiality  of  those  who  participate  in  an  investigation  of  the  Civil  Grand  Jury. 
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REQUIRED  RESPONSES 

California  Penal  Code  §  933(c)  provides  deadlines  for  responding  to  this  report: 

No  later  than  90  days  after  the  grand  jury  submits  a  final  report  on  the 
operations  of  any  public  agency  ...  the  governing  body  of  the  public 
agency  shall  comment  to  the  presiding  judge  of  the  superior  court  on  the 
findings  and  recommendations  pertaining  to  matters  under  the  control  of 
the  governing  body,  and  every  elected  county  officer  or  agency  head  for 
which  the  grand  jury  has  responsibility  .  .  .  shall  comment  within  60  days 
to  the  presiding  judge  of  the  superior  court  ...  on  the  findings  and 
recommendations  pertaining  to  matters  under  the  control  of  that  county 
officer  or  agency  head  and  any  agency  or  agencies  which  that  officer  or 
agency  head  supervises  or  controls.  In  any  city  and  county,  the  mayor 
shall  also  comment  on  the  findings  and  recommendations.  All  of  these 
comments  and  reports  shall  forthwith  be  submitted  to  the  presiding  judge 
of  the  superior  court  who  impaneled  the  grand  jury. 

California  Penal  Code  §  933.05  provides  for  the  manner  in  which  responses  to  this  report 
are  to  be  made: 

(a)  For  purposes  ...  as  to  each  grand  jury  finding,  the  responding  person 
or  entity  shall  indicate  one  of  the  following: 

(1)  The  respondent  agrees  with  the  finding. 

(2)  The  respondent  disagrees  wholly  or  partially  with  the  finding,  in 
which  case  the  response  shall  specify  the  portion  of  the  finding  that  is 
disputed  and  shall  include  an  explanation  of  the  reasons  therefor. 

(b)  For  purposes  ...  as  to  each  grand  jury  recommendation,  the 
responding  person  or  entity  shall  report  one  of  the  following  actions: 

(1)  The  recommendation  has  been  implemented,  with  a  summary 
regarding  the  implemented  action. 

(2)  The  recommendation  has  not  yet  been  implemented,  but  will  be 
implemented  in  the  future,  with  a  timeframe  for  implementation. 

(3)  The  recommendation  requires  further  analysis,  with  an  explanation 
and  the  scope  and  parameters  of  an  analysis  or  study,  and  a  timeframe 
for  the  matter  to  be  prepared  for  discussion  by  the  officer  or  head  of 
the  agency  or  department  being  investigated  or  reviewed,  including  the 
governing  body  of  the  public  agency  when  applicable.  This  timeframe 
shall  not  exceed  six  months  from  the  date  of  publication  of  the  grand 
jury  report. 

(4)  The  recommendation  will  not  be  implemented  because  it  is  not 
warranted  or  is  not  reasonable,  with  an  explanation  therefor. 
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EXECUTIVE  SUMMARY 

In  2008,  the  City  and  County  of  San  Francisco  initiated  its  historic  universal  health  care 
program  for  all  residents  of  San  Francisco  regardless  of  immigration  status.  This  legislation 
mandates  that  most  San  Francisco  employers  spend  a  minimum  dollar  amount  per  employee  on 
health  care.  This  unique  program  should  not  be  confused  with  similar  programs  in  other  parts  of 
the  country  like  Massachusetts  and  Hawaii,  because  those  states  are  providing  or  mandating 
health  insurance.  This  San  Francisco  program  provides  direct  health  care  to  the  uninsured  by 
utilizing  existing  health  clinics,  government  hospitals,  and  partnerships  with  local  health  care 
providers.  The  employer  mandate  offers  businesses  several  options  as  to  the  method  of 
compliance  with  the  Employee  Spending  Requirement.  However,  the  most  popular  option  by  far 
is  providing  third-party  health  insurance. 

The  San  Francisco  Civil  Grand  Jury's  investigation  found  that  a  small  but  growing  segment 
of  employers,  primarily  in  the  restaurant  industry,  are  profiting  from  the  practice  of  adding  a 
surcharge  to  the  bill  of  every  customer.  By  using  private  reimbursement  plans  instead  of  the 
City's  medical  reimbursement  account,  these  same  employers  are  legally  able  to  reclaim  the 
majority  amount  of  funds  intended  for  employee  health  care,  thus  increasing  their  profits  even 
more.  This  blatant  capture  of  funds  is  at  the  expense  of  employees  who  are  not  receiving  funds 
earmarked  for  health  care,  and  customers  who  are  paying  the  surcharge  for  what  they  believed 
was  for  employee  health  care. 

While  we  have  no  issue  with  restaurateurs  raising  menu  prices  to  subsidize  the  cost  of 
employee  health  care,  this  Jury  cannot  condone  the  unequivocal  fact  that  a  significant  number  of 
restaurant  owners  are  benefiting  financially  from  the  addition  of  surcharges  that  are  represented 
to  customers  as  paying  for  employee  health  care.  We,  the  Jury,  therefore  recommend  that  the 
City  and  County  of  San  Francisco  end  the  practice  of  allowing  businesses  to  add  surcharges  to 
recover  the  cost  of  employer  mandates.  Further,  the  Jury  recommends  elimination  of  private 
reimbursement  plans  in  favor  of  the  City's  medical  reimbursement  account. 

Implementation  of  these  recommendations  will  provide  uniformity  of  benefits  to  employees, 
eliminate  the  need  for  disclosure  of  employee  medical  conditions  to  employers,  and  reduce 
complications  by  employees  working  for  more  than  one  employer.  Most  importantly,  these 
recommendations  will  end  the  fraud  being  perpetrated  on  many  unwilling  patrons  of  San 
Francisco  restaurants  every  single  day. 
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BACKGROUND 

San  Francisco's  Health  Care  Security  Ordinance  (HCSO),  often  referred  to  as  "Healthy  San 
Francisco,"  or  "Healthy  SF,"  became  effective  January  9,  2008.  There  are  two  components  to 
this  program.  The  first  component  provides  health  care  to  uninsured  residents  of  San  Francisco 
(the  City),  and  the  second  component  requires  employers  to  make  health  care  expenditures  for 
their  employees.  The  Employee  Spending  Requirement  (ESR)  mandates  that  certain  employers 
spend  a  minimum  amount  of  money  on  health  care  for  each  of  their  covered  employees.  The 
ESR  has  come  to  be  known  as  the  "employer  mandate." 

In  the  last  few  years,  a  growing  number  of  businesses  have  made  the  conscious  decision  to 
add  surcharges  to  customer's  purchases.  This  trend  started  with  restaurants  and  has  spread  to 
beauty  salons,  caterers,  event  planners,  and  other  retail  businesses.  Our  analysis  shows  that  these 
surcharges  range  from  a  low  of  50  cents  per  person  to  a  high  of  16.8%  of  the  total  bill.  The  most 
common  rate  observed  is  3-4%.  The  San  Francisco  Chronicle  Sunday  Magazine  for  April  2012 
listed  the  top  1 00  restaurants  in  the  Bay  Area,  66  of  which  are  in  San  Francisco,  and  reported  that 
31  (47%)  add  surcharges.1  The  media  continues  to  question  whether  the  surcharges  are  just 
another  profit  center  for  business  owners. 

Now  that  the  HCSO  program  has  been  in  force  in  San  Francisco  for  four  years,  the  Civil 
Grand  Jury  (the  Jury)  decided  to  investigate  several  issues  surrounding  this  program: 

•  What  happens  to  the  surcharge  for  Healthy  SF  added  to  a  customer's  bill?  Where 
does  the  money  go? 

•  Is  profiting  from  health  care  surcharges  a  form  of  consumer  fraud? 

•  How  much  of  the  ESR  is  actually  spent  on  employees'  health  care? 

•  Should  HRA  guidelines  be  uniform  among  employers? 

In  2007  the  employer  mandate  provision  of  the  HCSO  resulted  in  a  lawsuit  against  the  City. 
The  lawsuit  was  instigated  by  the  Golden  Gate  Restaurant  Association  (GGRA),  which  argued 
that  employer  mandates  violate  a  federal  law  known  as  the  Employee  Retirement  Income 
Security  Act  (ERISA).  The  City  lost  the  lawsuit  in  Federal  District  Court  and  appealed  the 
decision  to  the  U.S.  Court  of  Appeals  for  the  Ninth  Circuit.  In  a  2-to-l  decision  the  Court  of 
Appeals  reversed  the  lower  court  ruling.  The  GGRA  then  filed  a  writ  requesting  that  the  U.S. 
Supreme  Court  hear  the  case  but  the  High  Court  declined  to  review  it. 

While  care  was  taken  in  the  drafting  of  the  HCSO  to  avoid  running  afoul  of  ERISA  and  its 
regulations  which  prohibit  public  entities  from  either  requiring  types  of  third  party  insurance 
plans  or  "micromanaging"  health  benefits.  The  9th  Circuit's  decision  held  that  a  public  entity 
like  the  City  could  in  fact,  as  an  option  to  an  ERISA  plan,  require  employers  to  contribute  a 
certain  amount  to  employees'  health  care. 


2 


Surcharges  and  Healthy  SF 


City  and  County  of  San  Francisco 
Civil  Grand  Jury  2011-2012 

The  City  Attorney's  Office,  the  Office  of  Labor  Standards  Enforcement  (OLSE),  the  Board 
of  Supervisors  (BOS),  and  the  Department  of  Public  Health  (DPH)  staff  explained  to  the  Jury 
that  the  legal  issue  with  respect  to  ERISA  is  the  extent  to  which  local  governments  can 
"micromanage"  health  benefits  for  businesses  within  their  jurisdiction.  For  instance,  the  City 
cannot  micromanage  the  type  of  health  insurance  a  business  can  offer.  The  City  can  however, 
require  businesses  to  spend  a  minimum  amount  on  health  care  for  their  employees. 

Additionally,  everyone  we  interviewed  agreed  that  profiting  from  surcharges  could  be 
considered  consumer  fraud.  In  Mayor  Ed  Lee's  letter  of  October  25,  201 1  to  the  Board  of 
Supervisors  in  which  he  communicates  his  veto  of  Supervisor  Campos'  amendment  to  the 
HCSO,  states,  "we  must  aggressively  pursue  cases  of  consumer  fraud  by  businesses  that  charge  a 
so-called  'Healthy  SF  Fee'  but  do  not  provide  these  funds  to  their  employees."2 

HCSO  requires  employers  with  20  or  more  employees  (50  for  non-profits)  to  spend  a 
minimum  dollar  amount  on  each  employee  who  works  in  San  Francisco.  The  health  care 
expenditure  rate  depends  on  the  number  of  total  employees  in  the  business,  no  matter  where  they 
work,  as  long  as  least  one  employee  works  in  San  Francisco.  For  instance,  an  employer  in  Fresno 
with  100  full-time  employees,  only  one  of  whom  works  in  the  City  is  subject  to  the  HCSO  as  to 
the  one  employee  who  works  in  the  City. 

Covered  employees  are  persons  who  have  been  employed  for  more  than  90  days  and  work 
eight  or  more  hours  per  week  in  San  Francisco.  Employers  with  100  employees  or  more  have  a 
higher  hourly  health  care  expenditure  rate  than  those  with  20  to  99  employees.  The  current  rate  is 
$2.20  per  hour  per  covered  employee  for  an  employer  with  100  or  more  employees  and  $1.46  per 
hour  for  employers  with  20  to  99  employees.  Total  hours  subject  to  this  requirement  are  capped 
at  2,064  hours  per  year  per  employee,  makes  the  maximum  health  care  expenditure  for  a  full- 
time  employee  $4,541  for  large  employers  and  $3,013  per  employee  for  employers  with  20-99 
employees.  Enforcement  authority  is  charged  to  the  OLSE. 


Number  of  Employees 

Hourly  Rate 

Yearly  Cap  for  a 
Full-time  Employee 

1-19 

$0 

$0 

20-99 

$1.46 

$3,013 

>100 

$2.06 

$4,541 

Table  1.  Health  Care  Expenditure  Rates  and  Caps 
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METHODOLOGY  AND  APPROACH 

The  Jury  interviewed  employees,  managers,  and  directors  of  DPH,  OLSE,  the  City 
Attorney's  Office,  and  members  of  the  Board  of  Supervisors.  In  addition,  we  interviewed 
restaurant  owners,  employees  and  customers,  as  well  as  professionals  in  the  health  industry.  The 
Jury  reviewed  reports  from  outside  consultants  and  various  City  departments,  media  coverage, 
and  articles  from  professional  journals. 

The  Jury  conducted  its  own  survey  of  38  San  Francisco  employers  in  the  retail  food  industry. 
Over  the  course  of  several  months,  Jury  members  collected  receipts  from  restaurants  they 
normally  frequent.  For  reporting  purposes,  these  receipts  were  grouped  into  three  categories: 
Fine  Dining,  Neighborhood  Favorites,  and  Convenient/Fast-Food  establishments.  In  general, 
these  restaurants  are  long-established,  well-known,  local  favorites,  reflecting  the  make-up  of  the 
Jury.  The  collected  receipts  detailed  the  amount  of  surcharge,  if  any,  and  whether  or  not  sales  tax 
was  added  to  the  surcharge. 

The  Jury  then  obtained  the  2010  annual  reports  filed  with  the  OLSE  for  those  restaurants  as 
required  by  the  HCSO  regulations.  In  the  report  each  employer  details  the  number  of  covered 
employees,  whether  these  employees  have  a  third-party  health  insurance  plan,  and  if  so,  the  cost 
of  that  plan.  For  those  covered  employees  not  afforded  health  insurance,  the  employer  must 
report  the  amount  of  total  health  care  expenditures  and  whether  this  was  paid  to  the  City  for  the 
"City  Option"  or  provided  the  employee  with  a  Health  Reimbursement  Account  (HRA).  The 
Jury  was  then  able  to  compare  the  health  care  option  taken  by  each  restaurant,  along  with  the 
cost,  in  order  to  calculate  health  care  expenses  for  each  business.  Information  we  received  from 
the  OLSE  is  public  information  and  available  upon  request. 

From  the  Office  of  the  Treasurer  and  Tax  Collector  (TTC),  we  also  obtained  (for  these  same 
38  restaurants)  their  annual  2010  Payroll  Expense  Tax  and  Business  Registration  Statements. 
The  Payroll  Tax  and  Business  Registration  form  requires  reporting  of  annual  payrolls  and  gross 
receipts  from  all  San  Francisco  sources.  Because  reported  payrolls  and  gross  receipts  are  not 
available  to  the  general  public,  the  Jury  cannot  reveal  actual  restaurant  names.  We  can  only 
summarize  the  information  we  have  garnered  from  the  reports.  The  Jury  was  able  to  calculate 
surcharge  income  based  on  reported  gross  receipts  and  the  surcharge  percentage,  if  any,  detailed 
on  the  customers'  bills.  With  this  information,  we  were  able  to  determine  whether  the  surcharges 
collected  were  sufficient  to  cover  health  care  expenses  for  each  restaurant. 

It  should  be  noted  that  the  information  we  received  is  self-reported  by  each  business,  signed 
and  certified  to  be  true  under  the  City's  Business  and  Tax  Code  (6.5-1).  The  City  has  not  verified 
or  validated  this  information  for  the  requested  restaurants. 
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DISCUSSION 

I.  Customer  Surcharges  for  Health  Care  Mandates 

An  anonymous  quote  from  the  blog  Inside  Scoop  SF  about  added  surcharges  states: 

I  have  been  on  both  sides  of  the  fence  as  a  consumer  and  a  restaurateur.  I 
knew  about  "pocketing"  unused  money  since  2010  (in  fact,  a  restaurant 
consultant  suggested  that  I  do  it),  but  I  personally  hated  the  idea  and 
decided  not  to  charge  the  fee.  Yes,  I  recognize  that  it  cost  more  money  to 
do  business  in  SF,  but  I  also  know  that  we  often  charge  more  money  for 
dishes  than  other  Bay  Area  cities.  Maybe  I  am  not  smart  for  gaming  the 
system,  but  I  just  think  it  is  a  disservice  to  our  customers,  our  employees, 
and  our  beautiful  city.3 

The  City  has  other  ordinances  besides  the  HCSO,  affecting  employees  that  also  have  a  direct 
cost  to  the  employers.  The  City  has  the  highest  minimum  wage  in  the  country,  currently  at 
$10.24  per  hour.  The  City  also  mandates  part-time  employees  receive  paid  sick-days. 

A.  Estimate  of  Restaurants  with  Surcharges  and  Surcharge  Totals 

A  study  completed  by  the  National  Bureau  of  Economic  Research  (NBER)  in  2010  found 
that  27%  of  217  San  Francisco  restaurants  surveyed  imposed  customer  surcharges,  the  median 
being  4%  of  the  bill.4  Recently  the  San  Francisco  Chronicle  reported  that  47%  of  their  top 
restaurants  have  surcharges.  The  Jury's  survey  found  66%  have  surcharges.  The  NBER  report 
concluded  that  larger  businesses  were  more  likely  to  institute  a  surcharge.  This  report  also  states 
that  the  annual  sales  for  2010  from  San  Francisco  restaurants  were  estimated  at  $2.85  billion. 

Using  the  above  information  the  Jury  made  the  assumption  that  if  27%  of  total  restaurant 
sales  include  an  average  surcharge  of  4%,  the  estimated  total  of  surcharges  for  the  year  2010 
would  be  $30.8  million.  Table  2  shows  the  potential  growth  in  surcharges. 


Percent  of  Restaurants 
Adding  surcharges 

Total  Surcharges 

27% 

$30.8M5 

50% 

$57.0M 

75% 

$85.5M 

Table  2.  Total  Surcharges  (based  on  $2.85B  in  sales  and  a  4%  surcharge) 

These  numbers  are  only  an  estimate,  as  actual  figures  will  not  be  known  until  April  2013, 
when  employers  are  required  to  start  reporting  surcharge  data  to  the  OLSE. 
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B.  Legislative  Response 

In  response  to  the  practice  of  adding  surcharges,  Mayor  Ed  Lee,  President  of  the  Board  of 
Supervisors  David  Chiu,  and  Supervisor  Malia  Cohen  sponsored  legislation  that  amended  the 
HCSO  and  addressed  surcharges  for  the  first  time.  As  of  January  1,  2012,  a  surcharge  on 
customers'  bills  to  cover,  in  whole  or  part,  the  cost  of  the  health  care  expenditure  requirement, 
must  be  spent  on  employee  medical  expenses.  Any  excess  must  be  "for  the  benefit  of  the 
employees."  In  addition,  employers  must  state  in  their  annual  report  to  the  OLSE  the  amount  of 
money  collected  from  the  surcharge  and  the  amount  of  money  spent  on  employee  health  care.6 
This  legislation  gives  the  City  the  right  to  audit  employers  who  add  surcharges,  regardless  of 
whether  or  not  the  surcharges  cover  health  care  expenses.  The  first  report  requiring  this 
information  is  due  in  April  2013.  Any  surcharges  prior  to  January  1,  2012,  do  not  have  to  be 
reported  to  the  City  nor  reconciled  with  the  ESR.  The  enforcement  of  this  new  compliance 
requirement  falls  under  the  OLSE. 

C.  The  Jury's  Survey  Results  on  Surcharges 

The  Jury's  survey  of  38  restaurants  found: 

•  25  (66%)  add  surcharges; 

•  16  (42%)  did  not  add  sales  tax  to  the  surcharge; 

•  Ten  (26%)  had  not  filed  a  report  with  the  OLSE,  reducing  our  sample  size  to  28  (of 
which  19  have  surcharges); 

•  Six  of  the  ten  restaurants  that  failed  to  file  a  report  with  the  OLSE  have  surcharges 

•  16  out  of  1 8  profited  from  surcharges; 

•  Only  one  provided  third  party  health  insurance  for  all  its  employees; 

•  One  labeled  the  surcharge  "SF  City  Tax,"  when  clearly  the  City  has  no  health  sales 
tax; 

•  One  had  a  flat  rate  per  customer  of  $0.50  billed  as  "bread;" 

•  18  surcharged  a  percentage  of  the  total  bill,  ranging  from  2%  to  7.5%; 

•  The  common  surcharge  rate  observed  is  4%;  and 

•  The  average  profit  from  surcharges  is  46%. 

Our  data  also  suggests  that  the  practice  of  adding  surcharges  has  grown  rapidly  in  the  past 
two  years.  The  2010  report  by  the  NBER  reported  that  27%  of  restaurants  in  the  City  added  a 
surcharge.  More  recently,  as  noted  in  the  San  Francisco  Chronicle  Sunday  Magazine  report  47% 
of  the  top  San  Francisco  restaurants  have  surcharges.  Our  observed  rate  of  66%  may  be  higher 
since  we  included  more  moderate  priced  neighborhood  favorites  in  our  survey. 
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As  detailed  in  Table  3  below,  our  survey  shows  that  18  restaurants  collected  $2,174,362  in 
surcharges,  of  which  $1 ,163,399  was  spent  on  net  health  care  expenses,  leaving  a  surplus  of 
$1,010,963.  To  our  knowledge,  this  Jury's  study  is  the  first  to  analyze  data  filed  with  the  City, 
comparing  surcharge  receipts  and  net  health  care  expenses. 


Type 

#of 
Restaurants 

#of 
Employees 

Gross 
Receipts 

Total 
Surcharges 

Net  Health 
Care  Exp. 

Profit  / 

(Loss) 

Fine  Dining 

4 

189 

$19,283,605 

$922,133 

$699,709 

$222,424 

Neighborhood 
Favorites 

12 

583 

34,990,547 

989,676 

344,992 

644,684 

Convenient  / 
Fast  Food 

2 

163 

9,584,545 

262,553 

118,698 

143,855 

Totals 

18 

935 

$63,858,697 

$2,174,362 

$1,163,399 

$1,010,963 

Table  3.  Restaurants  with  Surcharge  Profit  /  (Loss) 


For  the  purpose  of  this  report,  net  health  care  expenses  were  calculated  by  adding  third  party 
health  insurance  costs  plus  the  ESR  for  the  remaining  covered  employees,  minus  funds  the 
employer  may  retain  from  the  HRAs. 

D.  Surcharges  and  Sales  Tax 

Surcharges  are  subject  to  the  State  of  California  Sales  Tax.  The  Special  Notice  #L224  states, 
"When  a  surcharge  is  separately  added  to  any  taxable  sale,  the  surcharge  is  also  subject  to  sales 
tax."  In  our  survey,  16  out  of  the  38  restaurants  (42  %)  did  not  add  sales  tax  to  the  surcharge. 
Under  reporting  of  sales  tax  is  a  significant  revenue  loss  to  the  City  as  well  as  the  State  of 
California.  Based  on  the  total  gross  receipts  in  Table  3,  and  an  8.5%  sales  tax  rate,  the  amount  of 
lost  sales  tax  is  over  $77,500/year8  just  for  our  sample.  To  our  knowledge,  the  City  and  the  State 
of  California  has  yet  to  investigate  any  under-reporting  of  sales  tax  in  regard  to  surcharges. 

E.  Enforcement  of  HCSO  Regulations 

The  Jury  interviewed  many  of  the  City's  administrators  who  expressed  concern  regarding  the 
definition  of  surcharges  in  the  amendment  to  the  HCSO  and  the  difficultly  involved  in  enforcing 
the  new  regulations.  If  an  employer  imposes  a  surcharge,  but  labels  it  "SF  Benefits  Offset"  rather 
than  "SF  HCSO,"  would  the  ordinance  still  apply?  The  Jury  presented  this  question  to  the  City 
Attorney's  Office  and  received  the  following  response: 

The  answer  is  that  the  language  would  probably  still  apply,  but  it  would 
become  much  more  complicated  for  the  OLSE  to  enforce  this  provision.  If 
someone  were  to  complain  to  the  OLSE  that  an  employer  is  collecting  an 
excessive  amount  in  surcharges,  the  OLSE  would  have  to  investigate 
whether  the  amount  collected  by  the  employer  in  surcharges  exceeds  the 
amount  the  employer  is  required  to  spend  to  comply  with  all  the  various 
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employee  benefit  mandates  that  the  City  imposes  on  employers.  This 
includes  the  Minimum  Wage  Ordinance  and  the  Paid  Sick  Leave 
Ordinance,  in  addition  to  the  HCSO.  OLSE  would  then  have  to  figure  out 
what  percentage  of  an  employer's  costs  to  comply  with  these  mandates 
should  be  attributed  to  the  HCSO.  The  OLSE  could  require  the  employer 
to  ensure  that  the  percentages  of  the  excess  surcharges  are  dedicated 
towards  employee  health  care.9 

When  the  landmark  HCSO  legislation  was  passed  five  years  ago,  it  never  occurred  to  City 
officials  that  some  businesses  would  financially  benefit  by  adding  surcharges  and  then  keeping 
the  surplus  funds  as  profit  for  themselves.  The  amendment  that  passed  in  November  201 1 
addressed  surplus  surcharges  requiring  the  excess,  if  any,  must  be  "for  the  benefit  of  the 
employees."  It  remains  to  be  seen  if  it  effectively  curbs  this  practice. 

F.  Findings 

Fl.  The  Jury  could  not  identify  any  government  investigation  that  reports  the  number  of 
businesses  adding  surcharges  to  pay  for  HCSO  employer  mandates  and  mandated  paid  sick  days. 

Responses  are  requested  from  the  Mayor,  the  Board  of  Supervisors,  Department  of  Public 
Health,  and  Office  of  Labor  Standards  Enforcement. 

F2.  The  City  has  not  investigated  health  care  related  surcharges  to  determine  whether  or  not 
employers  are  generating  profits  from  these  surcharges. 

Responses  are  requested  from  the  Mayor,  the  Board  of  Supervisors,  District  Attorney,  and 
the  Golden  Gate  Restaurant  Association. 

F3.  Neither  the  City  nor  the  State  of  California,  to  the  Jury's  knowledge,  has  investigated 
whether  sales  tax  is  being  added  to  surcharges. 

Responses  are  requested  from  the  Mayor,  the  Board  of  Supervisors,  Office  of  the  Treasurer 
and  Tax  Collector,  State  Board  of  Equalization,  and  the  Golden  Gate  Restaurant  Association. 

F4.  The  City  has  neither  a  plan  nor  sufficient  staff  at  the  OSLE  to  audit  employers' 
surcharges  in  compliance  with  HCSO  regulations. 

Responses  are  requested  from  the  Mayor,  the  Board  of  Supervisors,  and  Office  of  Labor 
Standards  Enforcement. 
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F5.  San  Francisco  businesses  that  collected  surcharges  prior  to  January  1,  2012  have  no 
obligation  to  report  surcharge  receipts  to  the  City  nor  reconcile  the  surcharges  with  health  care 
expenses. 

Responses  are  requested  from  the  Mayor,  the  Board  of  Supervisors,  City  Attorney,  and 
Office  of  Labor  Standards  Enforcement. 

F6.  Due  to  the  varied  wording  in  describing  surcharges  on  consumers'  bills,  and  the  wording 
of  the  ordinance,  the  auditing  of  surcharges  will  be  difficult. 

Responses  are  requested  from  the  Mayor,  the  Board  of  Supervisors,  City  Attorney,  Office  of 
Labor  Standards  Enforcement,  and  the  Golden  Gate  Restaurant  Association. 

F7.  Consumer  fraud  is  committed  if  the  consumer's  receipt  states  that  a  surcharge  is  being 
assessed  for  a  stated  purpose  and  is  not  being  used  for  that  purpose. 

Responses  are  requested  from  the  Mayor,  the  Board  of  Supervisors,  District  Attorney,  City 
Attorney,  and  the  Golden  Gate  Restaurant  Association. 

G.  Recommendations 

Rl.  Disallow  employers  subject  to  the  Office  of  Labor  Standards  Enforcement  regulations 
from  adding  surcharges  on  customers'  bill  to  pay  for  HCSO  employer  mandates  and  mandated 
paid  sick  days. 

Responses  are  requested  from  the  Mayor,  the  Board  of  Supervisors,  City  Attorney,  and  the 
Golden  Gate  Restaurant  Association. 

R2.  The  Office  of  the  Treasurer  and  Tax  Collector  investigate  the  under-reporting  of  sales 
taxes  on  surcharges. 

Responses  are  requested  from  the  Mayor,  the  Board  of  Supervisors,  and  Office  of  the 
Treasurer  and  Tax  Collector. 

R3.  The  District  Attorney  open  an  investigation  to  review  the  Jury's  survey  findings  for 
possible  consumer  fraud. 

Responses  are  requested  from  the  Mayor,  the  Board  of  Supervisors,  City  Attorney,  and 
District  Attorney. 
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II.  Employers  Health  Reimbursement  Accounts  (HRAs) 

The  HCSO  calls  for  an  Employee  Spending  Requirement  (ESR)  on  a  per  employee  basis. 
This  is  a  minimum  dollar  amount  per  covered  employee.  (See  Table  1).  An  employer  may  spend 
a  significant  amount  over  the  minimum  required  for  their  full-time  employees  by,  for  example, 
providing  third-party  health  insurance.  In  addition,  the  same  employer  must  still  spend  the 
minimum  required  for  covered  uninsured  employees.  Employers  have  several  options  as  to  how 
they  spend  the  ESR  on  health  care.  The  most  common  are: 

•  Provide  traditional  third-party  health  insurance. 

•  Pay  the  ESR  to  the  City  (the  City  Option)  and  the  City  will  either  enroll  the  employee 
in  Healthy  SF,  or  establish  a  Medical  Reimbursement  Account  (MRA)  for  the 
employee. 

•  The  employer  can  earmark  funds  to  its  own  HRA  for  individual  employees,  which 
can  be  administered  in-house  or  by  a  third  party. 

According  to  OLSE,  most  employers  provide  health  care  insurance  for  their  full-time 
employees,  which  usually  cost  more  than  the  ESR.10  The  report  states  that  most  businesses 
employing  part-time  or  temporary  employees  use  the  City  Option  or  establish  their  own  HRAs  at 
a  cost  lower  than  third-party  health  insurance.  The  report  concludes  that  the  Accommodation  and 
Food  Service  industries  were,  by  far,  the  largest  users  of  the  HRA  option. 

A.  The  City  Option 

Employees  working  for  an  employer  who  has  selected  the  City  Option  have  one  of  two 
programs  available  to  them,  depending  on  whether  or  not  they  live  in  the  City.  Employees  living 
in  the  City  who  do  not  have  any  form  of  health  insurance  are  enrolled  in  the  Healthy  SF 
program.  Employees  who  live  in  the  City  and  do  have  health  insurance,  other  than  that  provided 
by  their  employer  (for  instance,  through  a  spouse's  employer),  the  City  will  set  up  a  MRA.  An 
employee,  not  living  in  the  City  has  only  one  option,  which  is  the  City's  MRA  (Table  4). 


Lives  in  City 

Has  Existing  Insurance 

Options 

Yes 

Yes 

City  MRA 

Yes 

No 

Enroll  in  Healthy  SF 
with  75%  discount 

No 

Doesn't  matter 

City  MRA 

Table  4.  City  Option 


The  City  contracts  with  a  third  party  specializing  in  health  care  spending  accounts  to 
administer  the  employees'  MRA  accounts.  The  funds  remain  available  to  the  employee  for  life 
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unless  there  has  been  a  period  of  inactivity  for  1 8  months.  In  that  case,  the  City  reclaims  the 
unused  funds.11 

B.  The  HRA  Option 

The  HRA  option  is  becoming  increasingly  popular  with  employers  for  many  reasons.  Third- 
party  insurance  and  the  City  Option  require  cash  payments  by  the  employer,  which  are  non- 
refundable. By  administering  their  own  HRAs,  employers  earmark  the  funds  and  pay  out  only 
when  actual  medical  costs  are  incurred  by  their  employees.  Furthermore,  after  two  years,  or  90 
days  after  the  employee's  termination,  employers  can  retain  any  unused  funds  for  their  own  use. 
Employers  may  also  arbitrarily  define  what  medical  expenses  qualify  for  reimbursement  under 
their  HRA  plan. 

The  OLSE  reported  in  2010  that  860  out  of  4,000  employers  used  the  HRA  option.12  The 
total  amount  allocated  to  the  employees  was  $62.5  million.  However,  only  $12.4  million  was 
actually  spent  on  employee  medical  care,  allowing  their  employers  to  "reclaim"  or  "retain"  up  to 
$50. 1  million  or  80%  of  their  required  expenditures.  This  compares  to  DPH  records  that  show  a 
reimbursement  rate  of  50%  for  City  managed  MRAs.13  This  discrepancy  is  disturbing,  and 
clearly  indicates  to  the  Jury  that  employees  are  not  receiving  the  full  benefit  of  health  care  funds 
intended  by  the  HCSO. 

C.  Legislative  Response  to  HRAs 

There  have  been  legislative  attempts  to  rectify  the  abuse  of  HRAs.  In  the  fall  of  201 1,  in 
response  to  the  OLSE  study  and  intense  media  scrutiny,  Supervisor  David  Campos  introduced  an 
amendment  closing  many  of  the  loopholes  and  abuses  of  the  current  system.14  Supervisor 
Campos'  amendment  defined  "expense"  as  actual  funds  spent  on  behalf  of  the  employee,  not  an 
earmark  that  can  be  "retained"  later.  This  amendment  passed  the  Board  of  Supervisors;  however, 
Mayor  Lee  used  his  first  veto  to  kill  the  legislation.15 

Mayor  Lee,  President  of  the  Board  of  Supervisors  Chiu,  and  Supervisor  Cohen  subsequently 
introduced  their  own  amendment  to  the  HCSO  in  November  201 1. 16  This  alternative  measure 
passed  the  Board  of  Supervisors.  On  November  1 5,  201 1 ,  it  was  signed  by  the  Mayor,  and  it 
became  effective  on  January  1,  2012.    Under  the  new  law,  all  funds  that  remain  unspent  in  an 
employee's  HRA  account  at  the  end  of  201 1  now  roll  over  into  calendar  year  2012.  Also,  HRA 
expenditure  guidelines  must  now  be  "reasonably  calculated  to  benefit  the  employee."  Further, 
Employer-to-Employee  postings  and  notifications  of  the  program  details,  rights,  and  obligations 
are  now  required.  Employers  must  provide  statements  showing  the  account  balance  annually  and 
also  upon  termination  of  employment.  The  new  legislation  still  allows  businesses  to  adopt  their 
own  guidelines  and  manage  their  own  HRA  plan.  This  still  forces  employees  to  disclose  their 
medical  conditions  to  their  employer  in  order  to  obtain  reimbursement  for  medical  expenditures. 
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D.  HRAs  and  the  Affordable  Care  Act 

New  federal  laws  are  also  a  concern.  The  Affordable  Care  Act  requires  a  minimum  level  of 
health  care  coverage.  However,  HRAs,  as  currently  structured,  will  not  meet  the  federal 
guidelines  under  the  new  statute.  A  report  published  by  the  Forum  for  Health  Economics  and 
Policy,  titled  "How  Do  Employers  React  to  a  Pay-or-Play  Mandate?  Early  Evidence  from  San 
Francisco,"  reveals  some  interesting  information.  It  reports  that  the  Affordable  Care  Act  will 
make  it  more  difficult  for  employers  to  comply  with  the  San  Francisco  ordinance  because  health 
reimbursement  accounts  will  not  be  an  allowable  option  under  the  federal  requirements.18  The 
Affordable  Care  Act  is  now  under  review  by  the  U.S.  Supreme  Court  and  a  decision  is  expected 
shortly. 

E.  The  Jury's  Survey  Results  on  HRAs 

The  Jury's  survey  of  the  28  restaurants  that  filed  with  the  OLSE  (out  of  the  38  requested  by 
the  Jury)  for  the  year  2010  found  that: 

•  22  (80%)  used  the  HRA  option; 

•  Four  (14%)  opted  for  the  City  Option; 

•  Two  (6%)  used  third-party  health  insurance;  and 

•  Five  paid  zero  amounts  to  their  employees. 

As  detailed  below  (Table  5),  the  22  employers  that  used  the  HRA  option  in  2010  earmarked 
$2,040,140,  but  only  reimbursed  their  employees  $123,659  and  retained  up  to  $1,916,481  at  the 
end  of  the  year.  This  represents  a  miniscule  6%  reimbursement  rate  compared  to  the  City's  MR  A 
reimbursement  rate  of  50%. 


Type 

#of 
Restaurants 

#of 
Employees 

HRA  Funds 
Earmarked 

Paid  to 
Employees 

Reimbursement 
Rate 

Retained  by 
Employers 

Fine  Dining 

4 

190 

$306,844 

$36,016 

11.74% 

$270,828 

Neighborhood 
Favorites 

16 

1,083 

1,225,583 

65,856 

5.37% 

1,159,727 

Convenient  / 
Fast  Food 

2 

289 

507,713 

21,740 

4.28% 

485,973 

Total 

22 

1,562 

$2,040,140 

$123,612 

6.06% 

$1,916,528 

Table  5.  Employer  HRA  Reimbursement  Rates 


Our  survey  found  that  five  (23%)  of  the  22  employers  using  the  HRA  option  made  zero 
reimbursements  to  their  employees  out  of  the  $415,928  these  employers  earmarked  during  2010. 
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These  five  restaurants  had  a  total  of  206  covered  workers  in  2010.  Even  though  San  Francisco  is 
ranked  #6  on  Forbes  list  of  the  Top  20  Healthiest  Cities,19  the  Jury  finds  it  hard  to  believe  that 
not  one  of  206  workers  had  any  medical  expenses  during  2010.  It  begs  the  question,  did  the 
employers  not  tell  their  employees  about  the  program,  or  did  they  set  the  bar  for  reimbursement 
too  high,  or  were  employees  too  intimidated  to  seek  reimbursement? 

F.  HRAs  and  Employees  Working  for  Two  or  More  Employers 

The  ESR  applies  to  full-time  and  part-time  employees  not  covered  by  employer-paid  health 
insurance.  When  choosing  the  City  Option  the  employer  must  pay  the  City  the  required  ESR  for 
each  employee.  The  City  then  contacts  the  employee  to  determine  what  benefits  are  available 
(See  Table  4).  Employees  who  are  City-residents  will  be  enrolled  in  Healthy  SF  if  they  have  no 
health  coverage  or  in  a  MRA  if  they  do.  Since  non-residents  cannot  enroll  in  Healthy  SF,  a  MRA 
will  be  established  for  them.  The  City's  MRAs  are  administered  by  a  third-party  administrator 
with  on-line  access  for  program  participants.  There  is  a  small  monthly  fee,  currently  $2.25, 
which  program  participants  pay  from  their  accounts. 

When  an  employee  works  for  two  or  more  employers  using  the  HRA  option,  each  employer 
allocates  and  administers  its  own  HRA  for  the  employee.  Each  employer  adopts  separate  specific 
reimbursement  guidelines  and  reimburses  the  employees  directly.  The  employee  must  submit 
covered  medical  expenses  to  one  of  their  employers  for  reimbursements.  Although  employers 
may  have  differing  reimbursement  guidelines,  they  must  be  "reasonably  calculated  to  benefit  the 
employee."21 

It  becomes  even  more  complex  for  an  employee  working  for  two  or  more  employers  when 
one  takes  the  City  Option  and  the  other(s)  takes  the  HRA  option.  Now  the  employee  must 
manage  reimbursements  between  their  employer(s)  and  the  City  in  order  to  take  full  advantage  of 
various  guidelines  and  time  limits.  There  is  no  coordination  between  plan  administrators  and 
there  is  nothing  to  prevent  an  employee  from  submitting  the  same  invoice  to  different  plans 
enabling  the  employee  to  collect  more  than  once  for  the  same  invoice. 

Over  a  period  of  several  years  part-time  or  temporary  workers  can  and  often  do  accumulate 
several  HRAs  from  different  employers  and  perhaps  an  MRA  from  the  City.  This  system  makes 
it  difficult  for  workers  to  sort  out  applicable  guidelines  and  time  limits  when  submitting  medical 
expenses. 
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G.  Findings 

F8.  Employers  with  HRAs  in  2010  allocated  $62  million  for  medical  care,  reimbursed 
employees  $12  million,  and  retained  up  to  the  remaining  $50  million. 

Responses  are  requested  from  the  Mayor,  the  Board  of  Supervisors,  Department  of  Public 
Health,  Office  of  Labor  Standards  Enforcement,  and  the  Golden  Gate  Restaurant  Association. 

F9.  Given  similar  demographics  the  20%  reimbursement  rate  for  HRAs  is  well  below  the 
City's  50%  reimbursement  rate  for  MRAs  due  to  lack  of  program  notification  to  employees, 
stricter  HRA  guidelines,  and  employees'  unwillingness  to  disclose  their  medical  conditions  to 
their  employer. 

Responses  are  requested  from  the  Mayor,  the  Board  of  Supervisors,  Department  of  Public 
Health,  and  the  Golden  Gate  Restaurant  Association. 

F10.  Significant  numbers  of  restaurants  utilizing  HRAs  in  2010  paid  out  no  medical  expenses 
for  their  employees. 

Responses  are  requested  from  the  Mayor,  the  Board  of  Supervisors,  Office  of  Labor 
Standards  Enforcement,  and  the  Golden  Gate  Restaurant  Association. 

Fll.  Employees  with  two  or  more  employers  may  have  two  or  more  HRAs,  likely  with 
differing  guidelines  for  what  constitutes  medical  expenses  and  with  differing  time  limits. 

Responses  are  requested  from  the  Mayor,  the  Board  of  Supervisors,  Department  of  Public 
Health,  and  the  Golden  Gate  Restaurant  Association. 

F12.  HRAs  may  not  be  an  allowable  option  in  meeting  the  federal  requirements  under  the 
Affordable  Care  Act. 

Responses  are  requested  from  the  Mayor,  the  Board  of  Supervisors,  Department  of  Public 
Health,  City  Attorney,  and  the  Golden  Gate  Restaurant  Association. 

F13.  The  financial  incentive  to  retain  unspent  HRA  funds  could  be  a  motivating  force  for 
employers  to  restrict  employee  access  to  these  funds. 

Responses  are  requested  from  the  Mayor,  the  Board  of  Supervisors,  Department  of  Public 
Health,  and  the  Golden  Gate  Restaurant  Association. 
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F14.  By  submitting  personal  medical  invoices  directly  to  their  employers,  employees  are 
forced  to  reveal  their  medical  history  and  current  health  conditions  to  their  employers. 

Responses  are  requested  from  the  Mayor,  the  Board  of  Supervisors,  Department  of  Public 
Health,  and  the  Golden  Gate  Restaurant  Association. 

H.  Recommendations 

R4.  Disallow  the  use  of  the  employer  HRA  option. 

Responses  are  requested  from  the  Mayor,  the  Board  of  Supervisors,  Department  of  Public 
Health,  City  Attorney,  and  the  Golden  Gate  Restaurant  Association. 

R5.  Eliminate  time  limits  for  employees  to  use  their  MRA  funds. 

Responses  are  requested  from  the  Mayor,  the  Board  of  Supervisors,  Department  of  Public 
Health,  and  the  Golden  Gate  Restaurant  Association. 

CONCLUSION 

The  City  should  be  commended  for  enacting  this  ambitious  and  inclusive  legislation  for 
delivery  of  health  care  to  the  uninsured.  Healthy  workers  are  a  benefit  to  consumers,  employers 
and  employees.  Healthy  workers  are  especially  important  in  the  City's  restaurants  to  prevent  the 
spread  of  communicable  diseases.  By  all  accounts,  Healthy  San  Francisco  is  a  success,  and  is 
funded  in  small  part  by  employer  mandates.  Historically  San  Francisco  residents  have  been 
generous  and  willing  to  incur  higher  costs  for  various  social  causes.  This  is  evidenced  in  the 
City's  contracts  which  contain  detailed  provisions  prohibiting  the  use  of  redwood  products, 
prohibits  transacting  business  with  the  Sudan,  and  requiring  adherence  to  laws  meant  to  reduce 
the  effects  of  racial,  ethnic,  gender,  age  and  other  forms  of  discrimination,  each  of  which 
increases  the  price  the  City  pays  for  goods  and  services.  The  City's  ban  on  plastic  bags  has 
dramatically  reduced  the  environmental  damage  caused  by  plastic  products. 

This  generosity  extends  to  the  City's  health  care  ordinances.  Every  day,  customers 
throughout  the  City  pay  surcharges  they  believe  go  to  employees'  health  care.  When  businesses 
use  the  health  care  surcharge  to  earn  large  profits,  the  public  trust  is  violated.  It  is  for  this  reason 
the  Jury  strongly  recommends  the  City  bring  an  end  to  the  gratuitous  practice  of  allowing 
business  owners  to  add  surcharges  for  employee  mandates  to  their  customers'  bills.  The  intent  of 
the  mandates  called  for  in  the  HCSO  is  a  business  expense  not  a  consumer  tax.  Healthy  San 
Francisco  is  about  providing  healthcare  for  employees,  not  creating  additional  profits  for 
businesses. 
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Additionally,  the  Jury  strongly  recommends  the  City  totally  eliminate  employer  HRAs  in 
favor  of  the  City  Option  since  the  City  cannot  effectively  police  the  rampant  abuse  of  HRAs. 
Eliminating  HRAs  would  not  only  be  permissible  under  the  law,  but  would  more  fully  meet  the 
intended  objectives  of  the  HCSO  by: 

•  Simplifying  disclosure  and  administration  of  employee  benefits; 

•  Eliminating  the  multiple  employer  issue; 

•  Reducing  the  burdensome  regulations  and  reporting  requirements  on  employers 
providing  uniform  benefits; 

•  Avoiding  the  onerous  requirement  that  employees  reveal  their  medical  conditions  to 
their  employers,  a  requirement  that  often  discourages  employees  from  seeking 
reimbursement;  and 

•  Eliminating  the  concern  over  the  HRA  compliance  with  the  Affordable  Care  Act. 

The  Cohen-Chiu  compromise  legislation  did  not  close  the  loopholes  in  the  HCSO.  The  new 
law  merely  requires  employers  to  wait  two  years  rather  than  one  to  "retain"  HRA  funds.  It  does 
increase  notification  regulations  on  businesses  to  their  employees. 

Unfortunately,  there  remains  a  compelling  financial  incentive  for  businesses  to  choose  HRAs 
over  the  City  Option,  an  alternative  that  is  clearly  not  in  the  best  interest  of  employees.  The 
current  ordinance,  as  amended,  does  not  provide  a  level  playing  field  to  those  businesses  offering 
health  coverage,  through  either  third-party  insurance  or  the  City  Option,  and  those  they  must 
compete  with  who  work  the  system.  The  promise  of  the  HCSO  is  to  provide  health  care  for 
workers  in  San  Francisco  that  is  easily  accessible.  HRAs  do  not  fulfill  this  promise.  Though 
employer-controlled  private  reimbursement  plans  may  be  technically  legal,  the  question  looms, 
are  they  ethical?  The  Jury  thinks  not! 
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RESPONSE  MATRIX 

Pursuant  to  Penal  Code  §  933.05,  the  Civil  Grand  Jury  requests  responses  as  follows: 


I.  Customer  Surcharges  for  Health  Care  Mandates 
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APPENDIX 

Glossary  of  Terms 

ACA:  Affordable  Care  Act.  The  new  Federal  law  expanding  health  care  to  the  uninsured, 
mandates  employers  and  individuals  to  purchase  health  insurance,  and  expands  Medicaid  to 
those  who  cannot  afford  health  insurance. 

BOS:  The  Board  of  Supervisors  of  San  Francisco  for  the  City  and  County  of  San  Francisco 

Covered  Employer:  A  covered  employer  include  businesses  and  nonprofit  organizations  that 
engage  in  business  within  San  Francisco,  are  required  to  obtain  a  valid  San  Francisco  business 
certificate,  and  meet  the  minimum-size  threshold.  The  minimum-size  threshold  is  20  or  more 
employees  for  businesses  and  50  or  more  employees  for  nonprofit  organizations. 

Covered  Employee:  A  covered  employee  has  been  employed  by  his  or  her  employer  for  at  least 
90  days  and  works  eight  or  more  hours  per  week  in  San  Francisco.  An  explanation  of  the  limited 
exceptions  to  this  definition  is  available  at  www.sfgov.org/olse/hcso. 

City:  The  City  and  County  of  San  Francisco 

City  Option:  One  of  the  options  covered  employers  can  use  to  be  in  compliance  with  the  HCSO. 
By  taking  this  option  the  employer  pays  to  the  City  its  health  care  expenditure  rate  for  covered 
employees.  The  City  then  determines  what  programs  are  available  to  each  employee. 

DA:  The  District  Attorney  of  the  City  and  County  of  San  Francisco. 

DPH:  The  Department  of  Public  Health  of  the  City  and  County  of  San  Francisco. 

ERISA:  Employee  Retirement  Income  Security  Act,  the  federal  law  regulating  employee 
pensions  and  health  benefits. 

ESR:  Employee  Spending  Requirement  as  defined  by  the  OLSE.  The  health  care  expenditure 
rate  for  the  ESR  depends  on  the  total  amount  of  employees  a  covered  employer  has.  (See  Table 
1). 

GGRA:  Golden  Gate  Restaurant  Association,  The  advocacy  organization  for  restaurants  in  San 
Francisco  and  the  oldest  restaurant  association  in  the  country. 

HCSO:  Health  Care  Security  Ordinance,  as  amended,  that  established  Healthy  SF  and  the 
employer  mandates. 
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¥ 

Healthy  SF:  The  marketing  name  of  HCSO,  which  includes  the  delivery  program  that  provides 
the  residents  of  the  City  health  care  and  its  employer  mandates.  Normally  this  term  is  used  to 
refer  to  the  health  care  program  for  the  uninsured  residents  in  San  Francisco.  It  is  also  used  as 
describing  the  surcharge  on  customer  bills  to  cover  the  costs  of  employer's  health  care 
expenditure  requirement. 

HRA:  Health  Reimbursement  Accounts  (or  Arrangements)  that  covered  employers  set  up  for 
their  covered  employees.  They  can  be  managed  in  house  or  by  a  third  party. 

Jury:  The  201 1-2012  Civil  Grand  Jury  for  the  County  of  San  Francisco. 

MRA:  Medical  Reimbursement  Accounts,  administered  by  the  City  for  covered  employees  who 
have  some  form  of  medical  insurance  other  than  from  their  employer,  which  prevents  the 
employee  from  enrolling  in  the  Healthy  SF  health  care  program. 

OLSE:  San  Francisco  Office  of  Labor  Standards  Enforcement  for  the  City  and  County  of  San 
Francisco.  It  is  charged  with  enforcement  of  HCSO. 

TCC:  Office  of  the  Treasurer  and  Tax  Collector  for  the  City  and  County  of  San  Francisco. 
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THE  CIVIL  GRAND  JURY 

California  state  law  requires  that  all  58  counties  impanel  a  Grand  Jury  to  serve  during  each 
fiscal  year  (Cal.  Const.,  Art.  I,  §  23;  Cal.  Penal  Code,  §  905).  In  San  Francisco,  the  presiding 
judge  of  the  Superior  Court  impanels  two  grand  juries.  The  Indictment  Grand  Jury  has  sole  and 
exclusive  jurisdiction  to  return  criminal  indictments.  The  Civil  Grand  Jury  scrutinizes  the 
conduct  of  public  business  of  county  government. 

The  function  of  the  Civil  Grand  Jury  is  to  investigate  the  operations  of  the  various  officers, 
departments  and  agencies  of  the  government  of  the  City  and  County  of  San  Francisco.  Each  civil 
grand  jury  determines  which  officers,  departments  and  agencies  it  will  investigate  during  its  term 
of  office.  To  accomplish  this  task  the  grand  jury  is  divided  into  committees  which  are  assigned  to 
the  respective  departments  or  areas  which  are  being  investigated.  These  committees  visit 
government  facilities,  meet  with  public  officials,  and  develop  recommendations  for  improving 
City  and  County  operations. 

The  19  members  of  the  Civil  Grand  Jury  serve  for  a  period  of  one  year  from  July  1  through 
June  30  the  following  year,  and  are  selected  at  random  from  a  pool  of  30  prospective  grand 
jurors.  During  that  period  of  time  it  is  estimated  that  a  minimum  of  approximately  500  hours  will 
be  required  for  grand  jury  service.  By  state  law,  a  person  is  eligible  if  a  citizen  of  the  United 
States,  1 8  years  of  age  or  older,  of  ordinary  intelligence  and  good  character,  and  has  a  working 
knowledge  of  the  English  language. 

Applications  to  serve  on  the  Civil  Grand  Jury  are  available  by  contacting  the  Civil  Grand 
Jury  office: 

•  by  phone  (415)  551-3605  (weekdays  8:00  a.m.  -  4:30  p.m.). 

•  in  person  at  the  Grand  Jury  Office,  400  McAllister  St.,  Room  008,  San  Francisco,  CA 
94102. 

•  by  completing  an  online  application  (available  at 
http://www.sfsuperiorcourt.org/index.aspx?page=312),  and  mailing  it  to  the  above 
address. 
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WITNESSES 


With  regard  to  witnesses  who  provide  testimony  to  the  Civil  Grand  Jury  to  aid  it  in  its 
investigation,  California  Penal  Code  §  929  provides  that: 

As  to  any  matter  not  subject  to  privilege,  with  the  approval  of  the 
presiding  judge  of  the  superior  court  or  the  judge  appointed  by  the 
presiding  judge  to  supervise  the  grand  jury,  a  grand  jury  may  make 
available  to  the  public  part  or  all  of  the  evidentiary  material,  findings,  and 
other  information  relied  upon  by,  or  presented  to,  a  grand  jury  for  its  final 
report  in  any  civil  grand  jury  investigation  provided  that  the  name  of  any 
person,  or  facts  that  lead  to  the  identity  of  any  person  who  provided 
information  to  the  grand  jury,  shall  not  be  released.  Prior  to  granting 
approval  pursuant  to  this  section,  a  judge  may  require  the  redaction  or 
masking  of  any  part  of  the  evidentiary  material,  findings,  or  other 
information  to  be  released  to  the  public  including,  but  not  limited  to,  the 
identity  of  witnesses  and  any  testimony  or  materials  of  a  defamatory  or 
libelous  nature. 

The  intention  of  the  California  State  Legislature  in  enacting  Penal  Code  §  929  is  to 
encourage  full  candor  in  testimony  in  Civil  Grand  Jury  investigations  by  protecting  the  privacy 
and  confidentiality  of  those  who  participate  in  an  investigation  of  the  Civil  Grand  Jury. 
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REQUIRED  RESPONSES 

California  Penal  Code  §  933(c)  provides  deadlines  for  responding  to  this  report: 

No  later  than  90  days  after  the  grand  jury  submits  a  final  report  on  the 
operations  of  any  public  agency  ...  the  governing  body  of  the  public 
agency  shall  comment  to  the  presiding  judge  of  the  superior  court  on  the 
findings  and  recommendations  pertaining  to  matters  under  the  control  of 
the  governing  body,  and  every  elected  county  officer  or  agency  head  for 
which  the  grand  jury  has  responsibility  .  .  .  shall  comment  within  60  days 
to  the  presiding  judge  of  the  superior  court ...  on  the  findings  and 
recommendations  pertaining  to  matters  under  the  control  of  that  county 
officer  or  agency  head  and  any  agency  or  agencies  which  that  officer  or 
agency  head  supervises  or  controls.  In  any  city  and  county,  the  mayor 
shall  also  comment  on  the  findings  and  recommendations.  All  of  these 
comments  and  reports  shall  forthwith  be  submitted  to  the  presiding  judge 
of  the  superior  court  who  impaneled  the  grand  jury. 

California  Penal  Code  §  933.05  provides  for  the  manner  in  which  responses  to  this 
are  to  be  made: 

(a)  For  purposes  ...  as  to  each  grand  jury  finding,  the  responding  person 
or  entity  shall  indicate  one  of  the  following: 

(1)  The  respondent  agrees  with  the  finding. 

(2)  The  respondent  disagrees  wholly  or  partially  with  the  finding,  in 
which  case  the  response  shall  specify  the  portion  of  the  finding  that  is 
disputed  and  shall  include  an  explanation  of  the  reasons  therefor. 

(b)  For  purposes  ...  as  to  each  grand  jury  recommendation,  the 
responding  person  or  entity  shall  report  one  of  the  following  actions: 

(1)  The  recommendation  has  been  implemented,  with  a  summary 
regarding  the  implemented  action. 

(2)  The  recommendation  has  not  yet  been  implemented,  but  will  be 
implemented  in  the  future,  with  a  timeframe  for  implementation. 

(3)  The  recommendation  requires  further  analysis,  with  an  explanation 
and  the  scope  and  parameters  of  an  analysis  or  study,  and  a  timeframe 
for  the  matter  to  be  prepared  for  discussion  by  the  officer  or  head  of 
the  agency  or  department  being  investigated  or  reviewed,  including  the 
governing  body  of  the  public  agency  when  applicable.  This  timeframe 
shall  not  exceed  six  months  from  the  date  of  publication  of  the  grand 
jury  report. 

(4)  The  recommendation  will  not  be  implemented  because  it  is  not 
warranted  or  is  not  reasonable,  with  an  explanation  therefor. 
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EXECUTIVE  SUMMARY 

News  articles,  recent  critical  Controller  audits,  and  a  citizen  complaint  compelled  the  Civil 
Grand  Jury  to  investigate  the  San  Francisco  Arts  Commission.  The  Jury  focused  on  the 
Commission's  role  in  the  weaknesses  others  found  in  departmental  operations  and  finances,  and 
the  shabby  state  of  the  Civic  Art  Collection.  The  Jury  also  looked  at  the  unfulfilled  San 
Francisco  Charter  obligations  toward  the  Neighborhood  Cultural  Centers,  the  mismanagement  of 
the  Street  Artists  Program,  and  the  odd  giveback  to  the  Commission  of  property  taxes  intended 
for  the  maintenance  of  the  San  Francisco  Symphony. 

The  Jury  found  that  the  Commission's  current  make-up  of  1 1  active  arts  professionals  out  of 
the  15  members,  as  required  in  the  Charter,  fosters  a  focus  on  arts  programming  to  the  neglect  of 
general  administration,  operations,  and  finances.  Added  to  that,  a  lack  of  sufficient  orientation 
and  training  of  the  Commissioners  limits  their  ability  to  raise  questions  and  make  informed 
evaluations  of  Commission  staff  and  budgets.  We  also  found  that  the  Civic  Art  Collection 
remains  only  partially  inventoried,  continues  to  suffer  neglect,  and  lacks  any  systematic  policy  or 
plan  for  de-accessioning  (removing  art  works  from  the  collection).  Additionally,  the 
Neighborhood  Cultural  Center  facilities  and  security  do  not  appear  to  be  an  active  priority  of  the 
Commission,  as  the  Charter  mandates.  The  lack  of  interest  in  the  Street  Artists  Program  by  the 
Commission  has  led  to  lower  earnings  and  a  diminished  sense  of  well-being  for  the  Street 
Artists.  Finally,  the  agreement  between  the  Symphony  and  the  Commission,  requiring  the 
Symphony  to  give  back  to  the  Commission  40%  of  the  property  tax  monies  assessed  for  the 
maintenance  of  a  symphony  orchestra  violates  Charter  provisions. 

The  Jury  recommends  that  the  Charter  provisions  establishing  the  Commission  be  changed  to 
include  eight  at-large  Commissioners  with  backgrounds  in  finance,  management,  and 
fundraising.  Alternatively,  the  Mayor  could  create  a  Citizens  Advisory  Committee  to  provide 
expert  guidance  in  governance  and  administration  to  the  Commission,  to  increase  the  community 
stature  of  the  department,  and  to  aid  in  non-governmental  fundraising.  Another  recommendation 
is  to  allocate  and  to  earmark  $1  million  from  the  Hotel  Tax  Fund  for  the  inventory,  maintenance, 
storage,  de-accessioning,  exhibiting  and  installation  of  the  existing  Civic  Art  Collection.  In 
addition,  the  City  should  annually  allocate  another  amount  equal  to  1%  of  the  value  of  the  Civic 
Art  Collection  from  the  Hotel  Tax  Fund  for  its  continuing  maintenance  and  care.  The  Jury  also 
recommends  that  the  Commission  hold  public  hearings  and  develop  an  action  plan  on  the  state  of 
the  Cultural  Centers  facilities  and  their  funding  and  safety  issues.  The  City  and  the  Street  Artists 
Program  would  be  better  served  by  moving  its  administration  to  the  Office  of  Small  Business. 
Lastly,  the  giveback  provision  in  the  Arts  Commission/Symphony  Agreement  for  Charter- 
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designated  funds  meant  for  the  maintenance  of  a  symphony  orchestra  needs  to  be  terminated 
immediately. 

BACKGROUND 

The  201 1-2012  San  Francisco  Civil  Grand  Jury  (Jury)  first  became  aware  of  the  San 
Francisco  Arts  Commission's  (SFAC)  troubles  in  an  April  16,  201 1  New  York  Times  article 
"City's  Art  Is  a  Victim  of  Neglect,  Damage,  and  Loss."1  Subsequently,  the  Jury  learned  of  the 
sudden  resignation  of  the  Director  of  Cultural  Affairs,  the  Commission's  Chief  Executive 
Officer.  Additionally,  four  San  Francisco  Controller's  audits  conducted  between  2010  and  20 122 
faulted  the  SFAC  for  not  providing  Neighborhood  Cultural  Centers  with  clear  guidelines  for 
adherence  to  terms  and  provisions  in  grant  and  lease  documents.  In  July  201 1,  another 
Controller's  audit  found  that  the  SFAC's  Street  Artists  Program  (Program)  needed  to  introduce 
improvements  to  its  internal  controls  and  accounting  practices.  In  November  201 1,  an  even  more 
damning  financial  management  review  conducted  by  the  Controller3  took  SFAC  to  task  for 
numerous  operational  and  financial  weaknesses.  In  the  same  month,  the  Jury  received  a  citizen 
complaint  about  the  management  of  the  Street  Artists  Program.  Further  investigation  found  a 
report  from  the  Sunshine  Task  Force  reprimanding  the  Street  Artists  Program  again,  stating  that 
its  Manager  "willfully"  violated  the  Sunshine  Ordinance4  regarding  access  to  public  records.  In 
response  to  these  articles,  reports,  and  citizen  complaint,  the  Jury  undertook  an  investigation  of 
the  San  Francisco  Arts  Commission  because,  "Where  There's  Smoke...." 

Besides  the  problems  raised  by  the  Controller,  the  Jury  has  uncovered  more  fundamental 
areas  in  need  of  correction.  First,  the  Charter  provision  outlining  SFAC  composition  and 
structure  handicaps  its  governance.  Secondly,  the  City's  4,000-plus  objects  of  art,  valued  at  $90 
million,  in  the  Civic  Art  Collection  (Collection)  have  yet  to  be  completely  inventoried, 
adequately  maintained,  or  displayed.  As  well,  the  SFAC  is  not  fulfilling  its  Charter  obligations  to 
the  Cultural  Centers.  Moreover,  the  Street  Artists  Program  is  a  poor  fit  within  the  SFAC.  Finally, 
the  contractual  relationship  between  the  SFAC  and  the  San  Francisco  Symphony  (SFS)  needs 
reconsideration.  Proper  attention  to  these  areas  will  lead  SFAC  to  a  more  prominent  place  in  the 
highly  regarded  cultural  fabric  of  San  Francisco  and  to  a  sharper  focus  on  their  core  priorities  as 
outlined  in  the  Charter. 

The  Arts  are  vital  to  San  Franciscans,  an  important  component  in  the  City's  identity,  and  one 
of  its  major  attractions  to  businesses  and  visitors  alike.  To  quote  an  unidentified  journalist,  "San 
Francisco,  without  the  rich  flavoring  of  its  cultural  institutions,  would  only  be  a  lovelier  Des 
Moines."5  San  Francisco  was  the  first  in  the  nation  to  support  arts  and  culture  using  hotel  tax 

6  7 

revenue,  the  first  to  establish  a  neighborhood  arts  program,  and  the  first  to  institute  a  program 
aimed  at  supporting  cultural  equity.8 
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To  put  San  Francisco's  support  for  the  arts  in  perspective,  it  is  important  to  realize  that  our 
City  is  the  most  generous  in  the  country  for  its  size.  The  City  established  two  primary  programs 
for  sustaining  the  arts  and  mainly  funded  by  the  Hotel  Tax  Fund9  (an  occupancy  tax  levied  on 
local  hotels  and  motels).  One  is  SFAC.  The  other  is  Grants  for  the  Arts  (GFTA),1  which 
provides  general  operating  funds  to  a  broad  and  diverse  spectrum  of  over  200  local  arts  groups 
and  activities,  including  approximately  $2.7  million  to  six  arts  organizations  with  budgets  over 
$19  million  (San  Francisco  Opera,  Symphony,  Ballet,  Museum  of  Modern  Art,  the 
Exploratorium,  and  the  American  Conservatory  Theater).  The  City's  arts  spending  compares 
very  favorably  to  that  of  other  urban  centers: 


City 

Spending  on  Arts 

Population 

Per  Capita 

SF  (SFAC  &  GFTA) 

$22,000,000n 

805,235 

$26 

New  York 

$149,000,00012 

8,175,133 

$18 

Chicago 

$30,000,00013 

2,695,598 

$11 

Los  Angeles 

$10,000,00014 

3,792,621 

$3 

Table  1.  Appropriations  for  the  Arts 


The  above  budget  figure  for  San  Francisco  does  not  include  separate  Hotel  Tax  Fund 
allocations  for  the  Yerba  Buena  Gardens,  the  Fine  Arts  Museums,  the  Asian  Art  Museum,  and 
the  War  Memorial  &  Performing  Arts  Center,  which  total  almost  $20  million.15 

In  another  comparison,  San  Francisco  distributed  378  grants  to  artists  and  arts  organizations 
ranging  from  $1,000  to  a  high  of  approximately  $2,600,000  (to  the  San  Francisco  Symphony), 
mainly  from  the  City's  2010-1 1  Hotel  Tax  Fund,  including  the  Cultural  Equity  Grants  Program 
and  the  GFTA.  As  a  comparison,  during  the  same  period  the  Los  Angeles  Department  of 
Cultural  Affairs  awarded  only  266  grants,  ranging  from  $1,000  to  a  meager  $225,000  (to  the 
Sony  Pictures  Media  Program).16  As  you  can  see,  the  City  should  be  proud  of  the  amount  of 
money  it  dedicates  to  the  arts.  But  how  the  Commission  chooses  to  spend  its  annual 
appropriation  is  another  matter. 

METHODOLOGY  AND  APPROACH 

The  Jury  interviewed  more  than  thirty  individuals,  including  former  and  current 
Commissioners,  SFAC  staff  at  all  levels,  street  artists,  private  arts  funders,  SFS  staff,  the  staff  of 
the  Cultural  Center,  the  staff  from  other  City  Departments,  and  journalists.  We  toured  San 
Francisco  General  Hospital,  Laguna  Honda  Hospital,  four  Cultural  Centers,  the  SFAC  Gallery, 
the  art  collection  storage  areas,  various  City-owned  arts  installations,  and  Justin  Herman  Plaza. 
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We  also  attended  meetings  of  the  full  Commission  and  its  subcommittees.  Jurors  reviewed: 
California  Fair  Political  Practices  Commission  regulations;17  the  Charter,  the  San  Francisco 
Administrative  and  Police  Code  provisions;  other  San  Francisco  ordinances  and  published 
guidebooks;  SFAC  contracts;  grant  and  lease  agreements;  and  memorandums  of  understanding 
(MOUs).  We  also  examined  other  SFAC  documents,  including:  Commissioner  orientation 
materials;  meeting  attendance  documentation;  SFAC's  Commission  bylaws;  specific  program 
policy  and  procedure  publications;  studies;  grant  application  guidelines;  annual  reports;  and 
plans,  budgets,  and  personnel  reports.  We  also  studied  the  2006  Arts  Task  Force  report,18  Grants 
for  the  Arts  program  publications,  audits  from  the  Office  of  the  Controller,  Sunshine  Ordinance 
Task  Force  documents,  Civil  Grand  Jury  citizen  complaints,  websites  of  City  departments,  and 
other  private  and  public  organizations. 

We  note  that  many  of  the  programs  and  responsibilities  of  SFAC  are  set  forth  in  detail  in  the 
San  Francisco  Administrative  Code,19  but  SFAC's  website  and  policy  documents  have  failed  to 
keep  up  with  changes  and  renumbering  of  that  code.  In  one  instance,  an  Administrative  Code 
reference  in  its  Loan  Terms  and  Procedures  policy  publication  refers  to  an  ordinance  (SF  Admin 
Code  section  1.16)  that  was  renumbered  sixteen  years  ago.  This  is  one  example  of  a  number  of 
inaccuracies  that  degrade  the  usefulness  of  the  website. 

DISCUSSION 

I.  SFAC  Governance 

The  City's  1932  Charter,  retained  in  the  1996  Revision  under  section  5.103,  outlines  the 
structure  and  duties  of  the  Arts  Commission: 

The  Arts  Commission  shall  consist  of  fifteen  members  appointed  by  the 
Mayor,  pursuant  to  Section  3.100,  for  four-year  terms.  Eleven  members 
shall  be  practicing  arts  professionals  including  two  architects,  a  landscape 
architect,  and  representatives  of  the  performing,  visual,  literary  and  media 
arts;  and  four  members  shall  be  lay  members.  The  President  of  the 
Planning  Commission,  or  a  member  of  the  Commission  designated  by  the 
President,  shall  serve  ex  officio.  Members  may  be  removed  by  the  Mayor. 

The  Commission  shall  appoint  and  may  remove  a  director  of  the 
department.  The  Commission  shall  encourage  artistic  awareness, 
participation  and  expression;  education  in  the  arts;  assist  independent  local 
groups  with  the  development  of  their  own  programs;  promote  the 
employment  of  artists  and  those  skilled  in  crafts,  in  the  public  and  private 
sectors;  provide  liaison  with  state  and  federal  agencies  to  ensure  increased 
funding  for  the  arts  from  these  agencies  as  well  as  represent  arts  issues  and 
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policy  in  the  respective  governmental  bodies;  promote  the  continued 
availability  of  living  and  working  space  for  artists  within  the  City  and 
County;  and  enlist  the  aid  of  all  City  and  County  governmental  units  in  the 
task  of  ensuring  the  fullest  expression  of  artistic  potential  by  and  among 
the  residents  of  San  Francisco. 

The  Charter  also  speaks  to  further  specific,  mandatory,  responsibilities  of  SFAC: 
In  furtherance  of  the  foregoing  the  Arts  Commission  shall: 

1 .  Approve  the  designs  for  all  public  structures,  any  private  structure 
which  extends  over  or  upon  any  public  property  and  any  yards,  courts,  set- 
backs or  usable  open  spaces  which  are  an  integral  part  of  any  such 
structures; 

2.  Approve  the  design  and  location  of  all  works  of  art  before  they  are 
acquired,  transferred  or  sold  by  the  City  and  County,  or  are  placed  upon  or 
removed  from  City  and  County  property,  or  are  altered  in  any  way; 
maintain  and  keep  an  inventory  of  works  of  art  owned  by  the  City  and 
County;  and  maintain  the  works  of  art  owned  by  the  City  and  County; 

3.  Promote  a  neighborhood  arts  program  to  encourage  and  support  an 
active  interest  in  the  arts  on  a  local  and  neighborhood  level,  assure  that  the 
City  and  County-owned  community  cultural  centers  remain  open, 
accessible  and  vital  contributors  to  the  cultural  life  of  the  City  and  County, 
establish  liaison  between  community  groups  and  develop  support  for 
neighborhood  artists  and  arts  organizations;  and 

4.  Supervise  and  control  the  expenditure  of  all  appropriations  made  by 
the  Board  of  Supervisors  for  the  advancement  of  the  visual,  performing  or 
literary  arts. 

Additional  duties  and  responsibilities  imposed  upon  SFAC  under  the  Charter20  include 
administering  and  disbursing  ad  valorem  tax  revenues  (property  taxes)  to  maintain  "a  symphony 
orchestra"  and  for  City  and  County-owned  Neighborhood  Cultural  Centers  in 

an  amount  sufficient  for  the  purpose  of  maintaining,  operating,  providing 
for  the  security  and  superintending  of  their  facilities  and  grounds,  and  for 
the  purchase  of  objects  of  art,  literary  productions,  and  other  property,  and 
for  their  expansion  and  continuance  in  the  City  and  County  of  San 
Francisco. 

SFAC  must  also  consult  annually  with  the  Department  of  Children,  Youth  and  Their  Families 
(DCYF)  on  the  allocation  of  resources  within  that  agency's  budget.21 

As  outlined  in  the  SFAC  bylaws,  each  regular  Commissioner  is  a  member  of  at  least  one 
committee.  In  order  to  execute  their  responsibilities,  Commissioners  shall: 
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a.  Unless  excused,  attend  all  regular  and  special  meetings  of  the 
Commission  and  the  meetings  of  committees  of  which  they  are  members. 

b.  Be  knowledgeable  about  general  issues  of  concern  to  the  San 
Francisco  art  community. 

c.  Strive  to  increase  the  resources  of  the  Commission. 

d.  Act  as  liaisons  to  the  Board  of  Supervisors,  the  Mayor  and  other 
members  of  City  Commissions. 

e.  Act  as  advocates  for  the  Arts  to  government  and  the  business 

22 

community. 

The  established  committees  include:  Civic  Design  Review,  Community  Arts,  Education  and 
Grants,  Executive  Committee,  Street  Artists  Committee,  and  the  Visual  Arts  Committee.  In 
practice,  each  Commissioner  tends  to  serve  on  at  least  two  of  these  committees.  Of  importance 
here,  the  Executive  Committee  is  tasked,  according  to  the  bylaws,  with  "reviewing  and 
recommending  overall  Commission  policy,  long  range  and  strategic  planning,  program 
evaluation,  general  budgeting  and  financing  of  programs  and  facilities." 

In  interviews  with  past  and  present  Commissioners,  as  well  as  with  staff,  there  is 
disagreement  about  what  the  Commissioners'  responsibilities  are.  Generally  most  agreed  that 
they  relied  heavily  on  executive  management  to  ensure  appropriate  program  execution,  as  called 
for  in  the  rules  governing  commissions.  As  noted  in  the  Charter,  the  Commission  has  authority 
over  the  hiring  and  firing  of  the  Director  of  Cultural  Affairs  (Director),  and  on  that  one  point  the 
interviewees  agreed.  It  was  also  noted  that  much  of  a  Commissioner's  attention  is  focused  at  the 
committee  level  on  art  program  policy,  content  and  budget  plus,  for  some,  a  tendency  to  cater  to 
arts  organizations  over  the  interests  of  the  broader  public.  Commissioners  with  backgrounds  and 
experience  in  specific  art  forms  certainly  bring  greater  knowledge  of  and  appreciation  for  the 
activity  and  needs  of  artists  and  arts  organizations,  which  is  helpful  in  guiding  a  number  of 
Commission  programs.  However,  the  Arts  Commission  is  a  creation  of  government,  charged 
with  a  broad  scope  of  program  responsibilities,  much  expanded  and  more  complex  since  the 
Commission's  inception  in  1932,  and  with  the  need  for  greater  accountability  and  service  to  City 
residents  generally,  rather  than  to  the  narrower  interests  of  the  arts  community.  While  many 
appointees  have  served  on  Boards  or  are  leaders  of  non-profits,  few  Commissioners  have  had 
significant  experience  in  government.  One  interviewee  even  noted  the  inherent  tension  between 
government  and  the  arts,  one  heavily  regulated  and  rule-bound,  the  other  freer  and  "more 
creative." 

The  comparatively  small  number  of  four  At-Large  Commissioners  is  also  a  limiting  factor.  It 
does  not  provide  the  Commission  with  the  capacity  to  establish,  implement,  and  evaluate  the 
needed  comprehensive  policies  and  procedures  that  lead  to,  and  ensure  fiscal  responsibility,  or  a 
well-managed  department.  The  At-Large  Commissioners  are  also  involved  in  programmatic 
activities  and  do  not  focus  solely  on  governance.  The  small  number  also  limits  the  Commission's 
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ability  to  meet  the  needs  of  the  general  public  for  awareness  of  the  wide  array  of  art 
opportunities  that  are  available  and  in  which  the  public  can  participate.  The  Jury  did  review  a 
publication  about  art  opportunities  for  children,  but  saw  little  aimed  at  adults.  Though  At-Large 
Commissioners  might  bring  a  wider  array  of  talents  and  experiences,  they  are  not  charged  to  be 
monitors  of  administration  or  represent  a  larger  public  interest. 

It  needs  to  be  said  that  both  members  of  the  Commission  and  other  interviewees  placed  much 
blame  for  the  negative  Controller  reports  on  the  performance  of  the  prior  Director.  That  Director 
held  his  position  for  three  and  a  half  years,  from  January  2008  until  July  201 1 .  In  interviews  with 
the  Commissioners  and  staff,  the  Jury  learned  that  he  took  actions  contrary  to  established 
departmental  policy,  such  as  unauthorized  transfer  of  funds  between  budget  categories,  and  made 
major  program  and  personnel  changes  without  Commission  input.  However,  the  Jury  also  found 
earlier  criticisms  of  SFAC's  lack  of  financial  controls  in  the  2006  audits  of  the  Neighborhood 
Cultural  Centers.  None  of  these  reflects  extreme  impropriety,  but  rather  a  lack  of  attention  to  best 
practices  and  procedures  vis-a-vis  City  policy  and  regulations  and  little  or  no  follow-up  to  ensure 
continuing  compliance.  Another  instance  of  lack  of  diligence  can  be  found  in  the  Street  Artists 
Program  audit24  which  found  that,  prior  to  2008-09,  program  fees  were  not  adequately  covering 
their  overhead  costs  to  the  Commission,  a  point  not  discovered  by  staff  or  by  any  Commissioner, 
until  the  prior  Director  rectified  it. 

Thus,  the  Commission  itself  bears  some  responsibility  for  not  adequately  monitoring  the 
former  Director's  performance  and  for  allowing  the  continuation  of  improper  practices  clearly 
identified  in  earlier  audits.  It  seems,  for  the  Commission  as  a  whole,  much  less  attention  is  given 
to  governance  matters,  such  as  the  creation  and  evaluation  of  administrative  policy  and 
performance  and  the  impact  of  SFAC  programs  and  expenditures  in  fulfilling  the  expectations  of 
the  general  public. 

In  recent  times,  the  Commission  President  resigned  and  a  replacement  has  been  elected,  an 
Executive  Director  was  hired,  the  position  of  deputy  director  was  reconstituted,  and  two  new 
Commissioners  were  appointed.  Only  this  year  have  Commissioners  agreed  to  institute  regular 
performance  evaluations  of  the  Director.  This  offers  promise  in  moving  forward  and  attending  to 
identified  problems.  These  actions  alone  do  not  address  the  need  to  improve  the  performance  of 
the  Commission  itself,  a  main  factor  leading  to  the  difficulties. 

Part  of  the  problem  is  a  lack  of  orientation  received  by  the  Commissioners.  According  to 
SFAC  staff,  Commissioners,  at  the  beginning  of  their  appointment  are  given  a  small  packet  of 
materials,  including  Ethics  Commission  forms,  Sunshine  Task  Force  requirements,  and  SFAC 
By-Laws,  plus  in  past  years,  an  orientation  by  SFAC  staff  on  the  work  of  the  department. 
Evidently,  Commissioners  are  given  no  training  in  the  larger  legal  and  fiscal  environment  in 
which  the  Commission  operates. 
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Further,  there  is  a  clear  need  for  additional  monies  to  support  SFAC's  programs.  SFAC 
receives  most  of  the  funding  for  its  $10  million  budget  from  the  City  General  Fund.25  It  also 
receives  nearly  one-half-million  dollars  ($489,175)  in  additional  funds  from  a  variety  of  public 
and  private  funders  and  $1.5  million  for  its  Art  Enrichment  Program  (where  2%  of  capital 
funding  for  public  construction  is  set  aside  for  public  art).    The  Jury  believes  that  SFAC  has 
compelling  fundraising  needs  but  is  hampered  by  failing  to  create  a  strong  development  program 
and  by  legal  restrictions  on  governmental  agencies  for  raising  outside  funds.  However,  both  the 
Public  Library  and  the  Department  of  Recreation  and  Park  (Rec  &  Park)  have  established  non- 
profit organizations  to  increase  public  support  for  their  programs.  Likewise,  SFAC  could  enlist 
prominent  members  of  the  community  who  believe  in  its  programs  and  who  would  willingly  tell 
the  SFAC  story.  Major  arts  organizations  in  San  Francisco  demonstrate  what  can  be  done  as  they 
are  able  to  consistently  raise  substantial  portions  of  their  budgets  from  donations  and  private 
grants.  Adding  people  of  broad  community  stature  as  Commissioners,  or  in  honorary  positions, 
with  clear  fund  development  assignments  would  enhance  SFAC's  ability  to  generate  funding 
from  private,  community  sources. 

The  challenges  facing  SFAC  call  for  a  more  flexible,  broader-based  governance  structure. 
This  structure  must  be  capable  of  accommodating  not  only  Charter-driven  demands  for 
community  arts  programs,  but  also  successfully  leading  these  programs  through  changing  times. 
It  must  ensure  sufficient  funding  as  well  as  provide  the  leadership  to  increase  SFAC's  status  as 
an  integral  partner  in  our  cultural  fabric  as  was  intended  by  the  Charter. 

Finally,  SFAC  staff  must  be  criticized  for  not  correcting  simple,  but  important  matters  of 
office  policy  and  procedure.  The  Jury  experienced  a  failure  of  prompt  attention  to  telephone  calls 
and  filling  of  requests  for  materials  in  the  course  of  its  investigation.  On  multiple  occasions  and 
at  all  levels  of  the  organization,  the  Jury  has  been  hampered  by  unanswered  phone  and  email 
messages,  and  substantial  delays  in  delivery  of  written  materials.  While  it  is  true  that  the  few 
paid  employees  are  extremely  busy,  the  unresponsiveness  encountered  in  this  investigation  is  not 
what  an  organization  that  prides  itself  as  a  community  service  should  project. 

A.  Findings 

Fl.  The  City,  through  SFAC  and  GFTA,  devotes  public  resources  to  art  and  cultural 
programs  in  more  generous  amounts,  per  capita,  than  any  other  municipality  in  the  United  States. 

Responses  are  requested  from  the  Mayor,  the  Board  of  Supervisors,  Director  of  Grant  for  the 
Arts,  the  Arts  Commission,  and  the  Director  of  Cultural  Affairs. 


8 


Where  There's  Smoke. 


City  and  County  of  San  Francisco 
Civil  Grand  Jury  2011-2012 

F2.  SFAC  Commissioners  have  not  taken  responsibility  to  adequately  ensure  administrative 
excellence  in  the  department  they  govern. 

Responses  are  requested  from  the  Mayor  and  the  Arts  Commission. 

F3.  Commissioners  focus  on  programs  at  the  expense  of  general  administration  and  the  larger 
interests  of  the  public. 

Response  is  requested  from  the  Arts  Commission. 

F4.  SFAC  has  not  developed  materials  that  create  awareness  among  the  general  public  of  the 
array  of  art  opportunities  available  to  them. 

Responses  are  requested  from  the  Arts  Commission  and  the  Director  of  Cultural  Affairs. 

F5.  SFAC  has  not  created  a  high-profile  community  identity  for  itself  as  an  important 
contributor  to  San  Francisco's  cultural  heritage. 

Responses  are  requested  from  the  Arts  Commission,  the  Fine  Arts  Museums,  California 
Academy  of  Sciences,  and  the  War  Memorial  and  Performing  Arts  Center  Commission. 

F6.  SFAC  has  only  made  a  limited  effort  at  fundraising. 

Responses  are  requested  from  the  Arts  Commission  and  the  Director  of  Cultural  Affairs. 

F7.  As  a  particularly  community-oriented  government  agency,  SFAC  office  practices  need 
substantial  improvement. 

Responses  are  requested  from  the  Arts  Commission  and  the  Director  of  Cultural  Affairs. 

F8.  SFAC's  website  and  published  materials  are  out-of-date. 

Responses  are  requested  from  the  Arts  Commission,  the  Director  of  Cultural  Affairs,  and 
City  Attorney. 

B.  Recommendations 

Rl.  To  improve  the  governance  of  the  department,  increase  the  number  of  at-large 
Commissioners  to  eight  members,  through  Charter  amendment. 

Responses  are  requested  from  the  Mayor,  the  Board  of  Supervisors,  the  Arts  Commission, 
the  Director  of  Cultural  Affairs,  and  City  Attorney. 
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R2.  As  an  alternative,  establish  a  Citizens  Advisory  Committee  of  seven  members,  appointed 
by  the  Mayor,  to  provide  expert  guidance  in  governance  and  administration,  aid  in  non- 
governmental fundraising,  and  increase  the  community  stature  of  the  department. 

Responses  are  requested  from  the  Mayor,  the  Board  of  Supervisors,  the  Arts  Commission, 
and  the  Director  of  Cultural  Affairs. 

R3.  Encourage  the  creation  of  a  non-profit  organization  dedicated  to  raising  funds  to  meet 
program  and  operational  needs. 

Responses  are  requested  from  the  Mayor,  the  Board  of  Supervisors,  the  Controller,  City 
Attorney,  the  Arts  Commission,  and  the  Director  of  Cultural  Affairs. 

R4.  Improve  the  orientation  and  training  of  Commissioners  to  provide  them  with  a  clear 
understanding  of  their  administrative  responsibilities  and  roles  in  budgeting,  personnel 
management,  city  processes,  and  their  role  as  ambassadors  to  the  public  to  increase  awareness  of 
art  opportunities  in  the  community. 

Responses  are  requested  from  the  Controller,  Arts  Commission,  the  Director  of  Cultural 
Affairs,  and  the  Mayor's  Appointments  Secretary. 

R5.  Furnish  the  means  for  each  Commissioner  to  conduct  an  annual  self-assessment  to 
evaluate  personal  and  commission  performance  in  order  to  promote  a  focus  on  the  full  array  of 
Commission  responsibilities. 

Responses  are  requested  from  the  Mayor,  the  Arts  Commission,  the  Director  of  Cultural 
Affairs,  and  City  Attorney. 

R6.  Update  the  SFAC  website  and  materials  to  conform  to  current  law  and  policy. 

Responses  are  requested  from  the  Arts  Commission,  the  Director  of  Cultural  Affairs,  and 
City  Attorney. 

II.  SFAC  and  the  Civic  Art  Collection 

In  the  April  1 8,  201 1  article  published  in  the  New  York  Times,  Bay  Citizen  reporters 
described  the  management  by  the  San  Francisco  Arts  Commission  of  the  4,000-plus  art  objects 
in  the  San  Francisco  Civic  Art  Collection  to  be  slipshod.  The  authors  further  asserted  that  a 
substantial  part  of  the  Collection  was  missing,  lost,  damaged  or  otherwise  unaccounted  for.  The 
more  lurid  descriptions  of  neglect  and  losses  to  the  Collection  described  in  the  Times  article  were 
not  substantiated  by  the  Jury's  investigation.  Nonetheless,  the  Jury  found  a  number  of  important 
issues  involving  the  Collection.  These  issues  require  attention,  action  and  leadership  from  the 
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Commission  in  obtaining  resources  and  setting  policy  to  preserve  this  valuable  cultural  asset  of 
the  City  in  the  near  and  long  term. 

One  of  the  core  obligations  of  SFAC,  imposed  upon  it  by  Charter,  is  to: 

Approve  the  design  and  location  of  all  works  of  art  before  they  are 
acquired,  transferred  or  sold  by  the  City  and  County,  or  are  placed  upon  or 
removed  from  City  and  County  property,  or  are  altered  in  any  way; 
maintain  and  keep  an  inventory  of  works  of  art  owned  by  the  City  and 
County;  and  maintain  the  works  of  art  owned  by  the  City  and  County...27 

A  collection  inventory  remains  incomplete  years  after  its  initiation.  Although  the  deadline  for 
the  completion  is  projected  to  be  within  the  next  eighteen  months,  this  task  is  not  a  high  priority 
for  SFAC.  From  interviews  and  budget  documents,  the  Jury  learned  that  the  SFAC  only  recently 
filled  the  collections  manager  position,  after  being  vacant  for  at  least  five  years.  The  Commission 
places  a  higher  value  on  its  Public  Art  Program  (also  known  as  the  Art  Enrichment  Program),  in 
the  creation  and  accession  of  new  pieces,  and  other  programs  than  in  conserving,  maintaining, 
cataloguing,  and  exhibiting  the  works  currently  in  the  Collection. 

A.  Collection  Overview 

Under  the  Charter  and  the  San  Francisco  Administrative  Code,  SFAC  is  mainly  responsible 
for  acquiring  and  "accessioning,"  placing  and  maintaining  all  art  in  public  buildings,  public 
spaces,  and  in  and  on  other  City  properties.28  The  portion  of  the  Collection  at  San  Francisco 
International  Airport  is  estimated  to  be  worth  $40  million.  The  generally  accepted  total  value  of 
the  entire  Collection  is  $90  million.  The  Collection  ranges  in  size  and  scope  from  items  of 
pottery  and  jewelry  to  public  statuary  and  monuments  to  the  massive  sculptures  found  in  front  of 
the  Main  Library  and  the  Hall  of  Justice.  Pieces  of  the  Collection  can  be  found  in  the  structures 
of  public  parking  garages,  as  part  of  the  doors  and  elevators  of  the  Courthouse,  in  Union  Square, 
and  in  patient  rooms  and  public  spaces  at  Laguna  Honda  Hospital.  Art  works  have  been  loaned 
to  museums  and  City  agencies  and  departments  for  exhibition;  all  others  not  displayed  or  loaned 
are  stored  in  confidential  locations  on  City  property.  Values  ascribed  to  individual  works  reflect 
only  their  worth  at  the  time  of  acquisition.  SFAC  has  not  sought  subsequent  appraisals  of  the 
Collection. 

The  Collection  is  not  a  well-publicized  City  attraction.  An  iPhone  app  has  been  created  to 
guide  the  curious  to  Collection  works  in  public  spaces,  but  it  is  limited  in  scope  and  not 
complete.  The  Jury  believes  that  the  Collection  deserves  much  greater  promotion  by  SFAC  than 
is  currently  done.  SFAC's  website  requires  rebuilding,  and  staff  has  requested  funds  to  hire  an 
outside  contractor  for  that  purpose.  Employing  other  means  of  promotion  of,  and  education 
around,  the  Collection  requires  further  exploration  by  SFAC. 
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B.  Inventory 

There  exists  no  current  or  complete  inventory  of  the  Collection.  SFAC  has  undertaken  the 
task  of  inventorying  the  Collection  but,  according  to  staff,  the  resources  devoted  to  that  task  are 
not  adequate  for  its  expeditious  accomplishment.  Although  the  Jury  was  told  that  the  inventory  is 
to  be  completed  in  eighteen  months,  it  is  unclear  what  resources  are  committed  to  the  task. 
Confusion  among  SFAC  executives  as  to  which  staff  members  or  even  how  many  of  them  are 
assigned  to  the  inventory  raises  doubts  for  the  Jury  as  to  the  true  level  of  SFAC's  commitment  to 
the  inventory  project. 

To  its  credit,  SFAC  has  obtained  and  maintains  an  industry-standard  data  program  for  the 
Collection,  which,  if  kept  current,  will  provide  a  reliable  tracking  system  for  this  vast  assemblage 
of  City-owned  art  works. 

C.  Collection  Loan  Program 

Previously  SFAC  administered  a  loan  program  of  Collection  pieces  to  various  City 
departments,  officeholders  and  executives  for  display  in  their  facilities  and  offices.29  That 
program,  according  to  the  SFAC  website,  has  been  suspended  indefinitely.  Inventory  controls 
supporting  previous  loans  have  been  inadequate.  Return  or  retrieval  of  loaned  art  has  been 
unsystematic,  and  program  rules  not  enforced.  As  an  example,  accurate  records  of  art  loaned  to 
San  Francisco  General  Hospital  are  not  available.  Tracking  of  loaned  art  is  only  partially 
computerized. 

D.  Accession  and  De-accession 

A  substantial  portion  of  the  SFAC  budget,  the  Public  Art  -  Art  Enrichment  Fund  ($1,479,446 
in  the  201 1-2012  Budget),30  is  devoted  to  programs  under  which  art  is  commissioned  and 
accessioned.  SFAC  does  possess  the  authority  to  sell  or  exchange  art  in  the  Collection  when  "it 
would  be  advantageous  to  the  City  and  County...."    Yet,  there  is  no  organized  disposal  or  "de- 
accessioning"  program  in  place  to  move  pieces  out  of  the  Collection  despite  detailed  provisions 
for  doing  so.32  Currently,  de-accessioning  only  occurs  when  a  piece  becomes  too  difficult  for 
SFAC  to  preserve  or  maintain.  No  process  or  policy  exists  to  provide  for  disposition  of  works 
that  are  incompatible  with  the  character  of  the  Collection  or  otherwise  surplus. 

E.  Maintenance  of  Public  Art 

SFAC  has  done  an  admirable  job  of  finding  and  fostering  art  and  artists  in  the  City.  What 
SFAC  has  not  done  is  allocate  or  seek  funds  from  the  City  adequate  to  maintain  what  it  has 
acquired.  The  budget  for  FY201 1/2012  maintenance  and  repair  is  $75,000.33  While  this  is  nearly 
a  one-third  increase  over  the  previous  year,  it  is  still  woefully  inadequate  for  the  task.  Most,  if 
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not  all,  of  the  funds  have  already  been  expended,  with  the  vast  majority  going  for  graffiti 
abatement.  SFAC  staff  describes  "industry"  practice  as  allocating  1  %  of  a  collection's  value 
annually  to  maintenance  and  preservation.  Other  estimates  of  the  costs  to  repair  works  already  in 
the  Collection  have  ranged  from  $1  million  to  $10  million.  In  lieu  of  public  support,  staff  has 
resorted  to  seeking  private  funds  to  supplement  the  maintenance  budget  and  in  wresting 
contributions  from  other  department  budgets  to  preserve  the  Collection  pieces  benefitting  their 
operations  and  attractions.  SFAC  now  requires  that  gifts  of  art  to  the  Collection  be  accompanied 
by  a  20- year  maintenance  endowment. 

Art,  monuments,  and  statuary  on  property  belonging  to  Rec  &  Park  may  not  be  a  direct 
maintenance  responsibility  of  the  SFAC.  SFAC  has  been  maintaining  and  repairing  Rec  &  Park 
statuary  and  monuments  for  as  long  as  can  be  remembered  by  both  agencies'  staffs.  SFAC  does 
so  without  contribution  or  compensation  from  Rec  &  Park.  Neither  believes  that  Rec  &  Park  has 
any  responsibility  for  maintaining  works  of  art  (including  statuary  and  sculptures)  sited  on  their 
properties.  In  interviews,  neither  SFAC  nor  Rec  &  Park  staff  seems  to  be  aware  that  art  in  the 
parks  may  be  Rec  &  Park's  responsibility  to  maintain.34 

There  is  a  conflict  in  local  law  between  the  provisions  of  the  Charter,  as  revised  in  1996  at 
section  5.103.2,  and  the  Administrative  Code  at  section  2A-150.1(a).  The  Charter  imposes  a 
general  duty  on  the  SFAC  to  maintain  all  art  belonging  to  the  City  and  County.  The 
Administrative  Code,  in  a  more  recent  amendment,  carved  out  exceptions  to  the  duty  of  SFAC  to 
maintain  all  of  the  City's  art  by  excluding  art  on  properties  of  the  San  Francisco  Unified  School 
District,  the  M.H.  de  Young  Memorial  Museum,  the  California  Palace  of  the  Legion  of  Honor, 
the  California  Academy  of  Sciences,  and  Recreation  and  Park  Commission. 

The  Charter  is  the  constitution  of  the  City  and  is  generally  the  last  word  where  it  describes 
duties  of  City  agencies.  The  Administrative  Code  and  the  other  bodies  of  local  law  that  make  up 
the  Municipal  Code  provide  the  "how"  to  the  Charter's  "what"  in  City  governance.  The  conflict 
between  the  Charter  and  the  Administrative  Code  is,  we  believe,  more  apparent  than  real, 
regarding  maintenance  of  statuary  and  monuments  on  Rec  &  Park  properties.  The  duty  to 
maintain  its  art  in  parks  should  rest  with  its  owner  -  Rec  &  Park,  as  that  burden  was,  as  far  as  can 
be  determined,  placed  later  in  time. 

The  Jury  further  believes  that  this  result  is  the  more  equitable,  appropriate,  and  fiscally 
responsible  interpretation  of  City  law.  Rec  &  Park,  while  clearly  not  currently  well-funded,  is  a 
much  larger  agency  with  a  significantly  larger  budget  and  non-governmental  resources  (through 
the  San  Francisco  Parks  Alliance,  among  others).  SFAC  is  a  much  smaller  agency  with  a 
miniscule  discretionary  General  Fund  budget.  Most  of  the  money  in  SFAC's  budget  is 
committed  to  program  grants  before  it  is  even  appropriated  by  the  Mayor  and  Board  of 
Supervisors. 
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SFAC  has  assisted  Rec  &  Park  in  repairing  and  maintaining  art  and  statuary  located  on  Rec 
&  Park  properties.  Interviews  informed  the  Jury  that  most  of  the  $75,000  allocated  for 
maintenance  of  the  Civic  Art  Collection  in  the  current  (201 1-2012)  fiscal  year  was  spent  on  a 
single,  frequently  defaced,  monument  in  the  Panhandle  of  Golden  Gate  Park.  Bearing  that  cost  is 
not  fair  to  SFAC's  accomplishment  of  its  larger  mission;  to  preserve,  conserve  and  maintain  the 
entire  Collection.  It  is  not  an  equitable  policy  either.  Rec  &  Park  can  choose  to  do  nothing  to 
protect  its  monuments  and  statuary  with  no  financial  consequence  to  its  own  budget.  While 
SFAC  may  possess  the  expertise  to  maintain  and  conserve  the  works  of  art,  large  and  small  in  the 
Collection,  it  chronically  lacks  the  financial  wherewithal  to  do  so.  If  Rec  &  Park  wants  SFAC  to 
continue  to  care  for  its  works,  it  should  pay  for  it  from  its  own  budget.  Rec  &  Park  is  doing  just 
that  as  it  has  agreed  to  pay  SFAC  $250,000  toward  the  restoration  of  the  murals  at  Coit  Tower  - 
which  still  does  not  cover  the  full  costs  of  repair.  Full  payment  should  be  the  standard  for  all 
work  done  by  SFAC  for  Rec  &  Park's  art. 

SFAC  is  seeking  a  large  increase  in  maintenance  funds  for  the  conservation  and  repair  of  the 
Civic  Art  Collection.  The  increases  sought  are  still  not  adequate  to  the  task.  Art  maintenance 
funds,  for  reasons  not  made  clear  to  the  Jury,  are  deemed  to  be  capital  maintenance  expenses  by 
the  Mayor  and  Board  of  Supervisors  and  are  subject  to  review  and  approval  by  the  Capital 
Planning  Committee.  The  Jury  believes  that  maintenance  of  the  Collection  is  more  appropriately 
a  normal  operating  expense  of  the  SFAC  as  it  executes  its  Charter  mandates.  The  Civic  Art 
Collection  requires  a  dedicated  stream  of  adequate  funding  not  subject  to  the  vagaries  of  capital 
expenditure  procedures. 

GFT A/Hotel  Tax  Fund  gives  grants  for  operating  expenses  to  a  wide  variety  of  public  and 
private  organizations  to  make  San  Francisco  more  attractive  to  visitors.  If  maintenance  of  the 
Collection  is,  as  the  Jury  believes,  an  operating  expense  of  the  SFAC,  GFT  A/Hotel  Tax  Fund 
monies  should  be  made  available  for  the  maintenance  and  conservation  of  this  singular  asset  of 
the  City. 

F.  Findings 

F9.  The  Civic  Art  Collection  is  a  vast  assemblage  of  tangible  art  and  artifacts,  representing  a 
substantial  cultural  and  financial  asset  of  the  City  and  County. 

Responses  are  requested  from  the  Mayor,  the  Board  of  Supervisors,  the  Arts  Commission, 
and  the  Director  of  Cultural  Affairs. 

F10.  Promotion  of  the  Collection  as  an  attraction  of  the  City  is  limited. 

Responses  are  requested  from  the  Mayor,  the  Board  of  Supervisors,  the  Arts  Commission, 
and  the  Director  of  Cultural  Affairs. 
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Fll.  There  is  only  a  partially  complete  inventory  of  the  Collection. 

Responses  are  requested  from  the  Arts  Commission  and  the  Director  of  Cultural  Affairs. 

F12.  No  appraisal  of  the  Collection,  at  its  present  value,  has  been  undertaken. 

Responses  are  requested  from  the  Arts  Commission  and  the  Director  of  Cultural  Affairs. 

F13.  The  inventory  and  cataloging  function  of  the  SFAC  is  delegated  to  at  least  a  single  paid 
staff  member  and  two  interns  which  is  insufficient. 

Responses  are  requested  from  the  Mayor,  the  Board  of  Supervisors,  the  Arts  Commission, 
and  the  Director  of  Cultural  Affairs. 

F14.  Public  access  to  the  Collection  has  diminished  due  to  SFAC's  suspension  of  its  art  loan 
program  to  other  City  agencies  and  departments. 

Responses  are  requested  from  the  Arts  Commission  and  the  Director  of  Cultural  Affairs. 

F15.  Despite  inadequate  maintenance  funding,  commissioning  and  accessioning  of  new  art 
continues  under  the  Public  Art  Program. 

Responses  are  requested  from  the  Arts  Commission  and  the  Director  of  Cultural  Affairs. 

F16.  De-accessioning  of  art  in  the  Collection  is  infrequent  and  underutilized. 

Responses  are  requested  from  the  Arts  Commission  and  the  Director  of  Cultural  Affairs. 

F17.  The  maintenance  budget  for  the  Collection  is  grossly  inadequate  to  the  task  of 
preservation  of  the  Collection. 

Responses  are  requested  from  the  Mayor,  the  Board  of  Supervisors,  the  Arts  Commission, 
and  the  Director  of  Cultural  Affairs. 

F18.  Art  maintenance  is  more  appropriately  an  operating  rather  than  capital  cost  as  it  is  a 
day-to-day  responsibility  of  SFAC. 

Responses  are  requested  from  the  Mayor,  the  Board  of  Supervisors,  the  City  Administrator, 
the  Controller,  the  Capital  Planning  Committee,  the  Arts  Commission,  and  the  Director  of 
Cultural  Affairs. 

F19.  Art  maintenance  is  inappropriately  treated  as  a  capital  expense  by  City  government. 


Where  There's  Smoke. 


15 


City  and  County  of  San  Francisco 
Civil  Grand  Jury  2011-2012 

Responses  are  requested  from  the  Mayor,  the  Board  of  Supervisors,  the  City  Administrator, 
the  Controller,  the  Capital  Planning  Committee,  the  Arts  Commission,  and  the  Director  of 
Cultural  Affairs. 

F20.  Without  a  clear  legal  mandate  to  do  so,  SFAC  has  assumed  responsibility  for 
maintaining  art  on  Recreation  and  Park  Department  properties. 

Responses  are  requested  from  the  Arts  Commission,  the  Director  of  Cultural  Affairs,  the 
Director  of  Recreation  and  Park,  and  the  Recreation  and  Park  Commission. 

F21.  SFAC  spends  most  of  its  current  maintenance  funding  repairing  works  on  Rec  &  Park 
property. 

Responses  are  requested  from  the  Arts  Commission,  the  Director  of  Cultural  Affairs,  the 
Director  of  Recreation  and  Park,  and  the  Recreation  and  Park  Commission. 

G.  Recommendations 

R7.  The  Collection  Loan  Program  remain  suspended  until  the  inventory  and  appraisal  of  the 
Collection  is  complete,  and  a  tracking  system  for  loaned  art  is  developed  and  in  operation. 

Responses  are  requested  from  the  Arts  Commission  and  the  Director  of  Cultural  Affairs. 

R8.  Human  and  material  resources  adequate  to  the  task  be  devoted  to  the  rapid  completion  of 
the  inventory,  appraisal,  and  cataloging  of  the  Collection. 

Responses  are  requested  from  the  Mayor,  the  Board  of  Supervisors,  the  City  Administrator, 
the  Arts  Commission,  and  the  Director  of  Cultural  Affairs. 

R9.  Re-designate  maintenance  and  conservation  of  the  Collection  as  an  operating  expense  of 
the  SFAC  rather  than  a  capital  budget  item. 

Responses  are  requested  from  the  Mayor,  the  Board  of  Supervisors,  the  City  Administrator, 
the  Controller,  the  Capital  Planning  Committee,  the  Arts  Commission,  and  the  Director  of 
Cultural  Affairs. 

RIO.  Redirect  and  dedicate  $1  million,  over  two  years,  of  the  Grants  for  the  Arts/Hotel  Tax 
Fund  on  a  one-time  basis  to  the  Arts  Commission  to  fund  the  inventory,  maintenance,  storage, 
de-accessioning,  exhibition  and  installation  of  the  existing  Collection  located  in  the  City,  at  San 
Francisco  International  Airport,  and  at  other  City  properties. 

Responses  are  requested  from  the  Mayor,  the  Board  of  Supervisors,  the  City  Administrator, 
the  Controller,  the  Arts  Commission,  and  the  Director  of  Cultural  Affairs. 
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Rll.  Designate  Hotel  Tax  Funds  from  the  initial  $1  million  for  the  development  of 
educational  print,  on-line  and  phone  app  materials  to  showcase  the  existing  Civic  Art  Collection 
located  in  the  City,  at  San  Francisco  International  Airport,  and  at  other  City  properties  to  make 
the  Collection  more  accessible  to  City  residents  and  visitors. 

Responses  are  requested  from  the  Mayor,  the  Board  of  Supervisors,  the  City  Administrator, 
the  Controller,  the  Arts  Commission,  and  the  Director  of  Cultural  Affairs. 

R12.  Designate  Hotel  Tax  Fund  monies  of  1  %  of  the  value  of  the  Collection  (up  to  $900,000) 
on  an  annual  basis  for  the  maintenance  and  care  of  the  Collection. 

Responses  are  requested  from  the  Mayor,  the  Board  of  Supervisors,  the  City  Administrator, 
the  Controller,  the  Arts  Commission,  and  the  Director  of  Cultural  Affairs. 

R13.  Clarify  ownership  and  maintenance  responsibilities  for  art  and  statuary  on  Rec  &  Park 
property. 

Responses  are  requested  from  the  Mayor,  the  Board  of  Supervisors,  City  Attorney,  the  Arts 
Commission,  the  Director  of  Cultural  Affairs,  the  Director  of  Recreation  and  Park,  and  the 
Recreation  and  Park  Commission. 

R14.  Complete  a  SFAC  -  Rec  &  Park  agreement  to  ensure  compensation  for  maintenance  of 
art  in  the  City's  parks  is  adequate  to  support  that  task  and  does  not  impair  conservation  and 
maintenance  elsewhere. 

Responses  are  requested  from  the  Mayor,  the  Board  of  Supervisors,  City  Attorney,  the  Arts 
Commission,  the  Director  of  Cultural  Affairs,  the  Director  of  Recreation  and  Park,  and  the 
Recreation  and  Park  Commission. 

III.  Neighborhood  Cultural  Centers 

In  1967,  San  Francisco  became  the  first  municipality  in  the  nation  to  establish  a 
Neighborhood  Arts  Program.  Within  SFAC,  Community  Arts  and  Education  (CAE)  supports  the 
City's  four  neighborhood  and  two  virtual  cultural  centers  in  furthering  cultural  and  community 
revitalization  and  development  through  grants  to  non-profit  organizations.  Currently,  the  brick- 
and-mortar  neighborhood  centers,  located  in  underserved  communities,  include  the  African 
American  Art  and  Cultural  Complex  (in  the  Western  Addition),  the  Bayview  Opera  House,  the 
Mission  Cultural  Center  for  Latino  Arts,  and  SOMArts.  The  virtual  centers,  Queer  Cultural 
Center  and  Asian  Pacific  Islander  Cultural  Center,  are  sub-grantees  of  SOMArts.  General  Fund 
money  for  CAE  is  supplemented  by  the  Youth  Arts  Fund  (Transit  Advertising  Funding),  Hotel 
Tax  Fund,  GFTA,  and  work  orders  from  the  Library,  Department  of  Public  Works,  and  DCYF. 
CAE's  total  FY2012  budget  is  $3.7  million  of  which  $2.0  million  or  54%  goes  directly  to  the 
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Cultural  Centers.  Over  the  years,  this  figure  has  flat-lined,  despite  increasing  costs  and  more 
severe  capital  needs. 

The  Cultural  Centers  act  as  community  anchors  and  collectively  provide  free  or  low-cost  arts 
classes  and  studio  space  for  children,  youth  (as  part  of  after-school  and  summer  arts  programs), 
and  adults.  The  Centers  also  provide  artist  and  curatorial  residencies  and  free  or  low-cost  venues 
for  performances,  exhibitions,  and  professional  development  services  and  other  community 
organizations.  They  also  provide  technical  services  for  fairs  and  festivals,  case  management 
services  for  "at  risk"  youth,  and  fiscal  sponsorships  for  community  artists  and  arts  organizations. 

CAE  authority  lies  in  the  Charter  at  section  5.103,  which  describes,  among  other 
requirements,  Commission  responsibility  to: 

[pjromote  a  neighborhood  arts  program  to  encourage  and  support  an  active 
interest  in  the  arts  on  a  local  and  neighborhood  level,  assure  that  the  City 
and  County-owned  community  cultural  centers  remain  open,  accessible 
and  vital  contributors  to  the  cultural  love  of  the  City  and  County, 
establish  liaison  between  community  groups  and  develop  support  for 
neighborhood  artists  and  arts  organizations.... 

•  35 

Under  "Cultural,  Educational,  and  Recreational  Appropriations"  the  Charter   requires  the 
Board  of  Supervisors  to  annually  appropriate  "[t]o  the  Arts  Commission,  for  the  City  and 
County-owned  Community  Cultural  Centers,  an  amount  sufficient  for  the  purpose  of 
maintaining,  operating,  providing  for  the  security  and  superintending  of  their  facilities  and 
grounds..."  (Emphasis  added.) 

Further,  in  each  of  the  lease  agreements  for  the  Cultural  Centers  themselves,  the  City  is 
obligated  to  "repair  and  maintain  the  structural  portions  of  the  Building. . . ."  The  2006  Arts  Task 
Force  report  noted  the  City's  failure  to  meet  its  Charter  responsibilities  to  support  neighborhood 
arts.  Some  of  its  findings  included:  "the  cultural  centers  ...  are  in  advanced  states  of  neglect"  and 
recommended  that  the  City  "develop  and  implement  financing  plans  for  long-overdue  capital 
improvements,  seismic  upgrades,  and  life-safety  upgrades  to  City-owned  arts  facilities"  and  the 
creation  of  "more  substantial  and  stable  support  for  the  neighborhood  Cultural  Centers."  The 
City  never  fully  instituted  these  recommendations.  The  City  and  County  Capital  Planning 
Committee  lists  over  $100  million  of  facility  needs  for  the  Cultural  Centers  and  their  plan 
describes  the  current  state  of  affairs  as: 

Building  deficiencies,  seismic  issues,  and  other  needs  remain  unaddressed 
at  the  city's  cultural  centers.  The  severity  of  these  facility  needs,  the  cost 
of  renovating  the  existing  sites,  and  the  possibility  of  relocating  to  other 
sites  requires  additional  review  and  analysis.36 
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In  recent  years,  some  repairs  and  interior  upgrades  to  floors,  walls,  and  stages  have  been 
completed.  Construction  of  ramps  and  renovation  of  bathrooms  to  meet  ADA  requirements  has 
been  undertaken.  Repairs  to  heating  and  ventilating  systems  have  been  completed  at  some  of  the 
Centers.  Funding  for  these  repairs  came  from  the  Mayor's  Office  on  Disability,  the  American 
Recovery  and  Reinvestment  Act  through  the  Public  Utilities  Commission,  the  Capital  Planning 
Committee,  and  a  very  small  SFAC  fund  for  facilities  maintenance.  Major  needs  such  as  roofing 
(particularly  at  the  Mission  Cultural  Center),  elevator  repair,  and  seismic  upgrades  have  not  been 
done.  In  2012,  SFAC  submitted  FY13  and  FY14  funding  requests  of  $1,676,700  to  the  Capital 
Planning  Program  for  improvements  to  the  Cultural  Centers.  The  Capital  Planning  Committee 
came  back  with  recommended  funding  for  $1,519,154.  Cultural  Center  staff  have  also  begun 
looking  for  capital  improvement  loans  and  grants  from  private  sources.  Year-to-year  lease 
agreements  at  the  Cultural  Centers  have  hampered  the  ability  of  lessees  to  secure  private,  often 
multi-year,  funding  due  to  the  uncertainties  inherent  in  these  short-term  leases. 

Security  is  also  a  major  concern,  particularly  in  the  immediate  environment  of  the  Bayview 
Opera  House.  Two  separate  incidents  reported  in  the  news,  the  shooting  of  a  child  nearby  and  an 
assault  against  a  construction  worker  at  the  Opera  House,  have  jeopardized  the  use  of  this 
Cultural  Center  as  a  venue  for  classes  and  events.  Burglaries  and  vandalism  have  also  occurred  at 
the  Centers. 

A.  Findings 

F22.The  Cultural  Centers  are  a  primary  responsibility  of  the  Arts  Commission  under  the 
Charter. 

Responses  are  requested  from  the  Mayor,  the  Arts  Commission,  the  Director  of  Cultural 
Affairs,  the  Executive  Director  of  the  Bayview  Opera  House,  the  Executive  Director  of  the 
African  American  Art  and  Cultural  Complex,  the  Executive  Director  of  the  Mission  Cultural 
Center  for  Latino  Arts,  and  the  Executive  Director  of  SOMArts. 

F23.  SFAC  has  not  given  the  support  and  maintenance  of  the  Cultural  Centers  the  priority  the 
Charter  requires. 

Responses  are  requested  from  the  Mayor,  the  Board  of  Supervisors,  the  Arts  Commission, 
the  Director  of  Cultural  Affairs,  the  Executive  Director  of  the  Bayview  Opera  House,  the 
Executive  Director  of  the  African  American  Art  and  Cultural  Complex,  the  Executive  Director  of 
the  Mission  Cultural  Center  for  Latino  Arts,  and  the  Executive  Director  of  SOMArts. 
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F24.  SFAC  has  not  addressed  the  long-term  funding,  stability  and  safety  needs  of  the 
Cultural  Centers. 

Responses  are  requested  from:  the  Mayor,  the  Board  of  Supervisors,  the  Arts  Commission, 
the  Director  of  Cultural  Affairs,  the  Executive  Director  of  the  Bayview  Opera  House,  the 
Executive  Director  of  the  African  American  Art  and  Cultural  Complex,  the  Executive  Director  of 
the  Mission  Cultural  Center  for  Latino  Arts,  and  the  Executive  Director  of  SOMArts. 

B.  Recommendations 

R15.  SFAC  hold  public  hearings  about  the  Cultural  Centers  and  their  short-  and  long-term 
funding  (for  programs  and  facility  maintenance),  facility,  and  safety  needs  to  develop  an  action 
plan  to  secure  the  Cultural  Centers. 

Responses  are  requested  from  the  Mayor,  the  Board  of  Supervisors,  the  Controller,  City 
Attorney,  the  Arts  Commission,  the  Director  of  Cultural  Affairs,  the  Executive  Director  of  the 
Bayview  Opera  House,  the  Executive  Director  of  the  African  American  Art  and  Cultural 
Complex,  the  Executive  Director  of  the  Mission  Cultural  Center  for  Latino  Arts,  and  the 
Executive  Director  of  SOMArts,  and  the  Director  of  the  Department  of  Children,  Youth,  and 
their  Families,  the  Police  Department,  the  Capital  Planning  Committee,  and  the  Department  of 
Public  Works. 

R16.  SFAC  enter  long-term  leases  with  their  Cultural  Center  operators. 

Responses  are  requested  from  the  Mayor,  the  City  Attorney,  the  Arts  Commission,  the 
Director  of  Cultural  Affairs,  the  Executive  Director  of  the  Bayview  Opera  House,  the  Executive 
Director  of  the  African  American  Art  and  Cultural  Complex,  the  Executive  Director  of  the 
Mission  Cultural  Center  for  Latino  Arts,  and  the  Executive  Director  of  SOMArts. 

IV.  Street  Artists  Program 

The  Street  Arts  Program  (Program)  arose  from  a  1972  political  movement  led  by  artists 
(specifically  handicraft  workers)  who  were  being  arrested  for  selling  their  hand-made  goods 
illegally  on  the  public  sidewalks.  They  organized,  brought  their  suggested  program  to  the  ballot 
with  Proposition  L  in  1975,  and  achieved  legitimacy  by  majority  vote.  The  ordinances  governing 
the  Program  are  found  in  the  San  Francisco  Police  Code,37  under  the  rationale  that  the  Street 
Artists'  activities  are  conducted  on  public  property,  streets,  and  sidewalks. 

There  are  currendy  about  400  licensed  Street  Artists  paying  $664  each  in  annual  fees.  This 
represents  a  90%  increase  from  2000,  compared  to  a  Consumer  Price  Index  increase  of  34% 
during  the  same  period.  Current  program  revenue  is  approximately  $262,000.  This  funds  two  full 
time  administrative  positions,  Program  overhead  at  SFAC,  inspectors  to  enforce  product  policies, 
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legal  costs  and  some  other  non-Program  overhead  costs  at  SFAC  and  the  City.  The  Program  does 
not  rely  on  General  Fund  monies.  Estimated  annual  contributions  to  the  San  Francisco  economy 
from  Street  Artist  sales  is  $2-3  million,  generating  approximately  $175,000  to  $262,500  in  sales 
tax  revenue  to  the  City.  Street  Artists  derive  no  other  benefit  from  the  City  beyond  the  use  of 
designated  sidewalk  space  to  sell  their  art.  There  are  approximately  375-380  selling  spaces,  a 
decrease  from  433  in  2008,  accessible  to  artists  at  Fisherman's  Wharf,  the  Cliff  House,  the  Union 
Square  area/Downtown,  Justin  Herman  Plaza,  and  the  Castro.  United  Nations  Plaza  is  not  used 
by  Street  Artists  because  of  crime.  During  the  Holidays,  from  November  15  through  January  15, 
more  spaces  are  made  available  at  the  Union  Square  area/Downtown  and  Harvey  Milk  Plaza  in 
the  Castro.  SFAC  has  published  program  policies,  procedures  and  regulations  in  the  "Bluebook" 
which  is  made  available  both  in  print  and  on-line  at  the  SFAC  website  to  new  applicants  and  to 
the  Commissioners. 

Prior  to  applying  for  a  selling  certificate  from  SFAC,  applicants  must  obtain  a  business 
license  from  the  City  and  have  a  current  Resale  License  issued  by  the  State  of  California. 
According  to  Program  guidelines,  Street  Artists  must  make,  create,  and  produce  their  own  art 
and  be  its  only  on-site  seller.  Applicant  art  is  then  screened  and  certified  by  a  committee  of 
experts,  who  are  appointed  by  the  Mayor.  After  screening,  applicants  pay  their  license  fee  and 
are  issued  a  certificate,  which  describes  and  limits  the  types  of  goods/crafts  that  the  Artist  is 
qualified  to  sell.  At  present,  the  Program  certifies  artists'  wares  in  38  distinct  categories  of  arts 
and  crafts,  from  hand-made  crafts  to  computer-enhanced  photography.  All  Street  Artists  are  self- 
employed  and  most  make  their  living  solely  from  sales  as  Program  licensees. 

The  Jury  undertook  the  investigation  of  the  Program  when  it  received  a  citizen  complaint  on 
November  2,  201 1.  The  10-page  complaint  described  past  and  present  problems  with  the  Street 
Artists  Program  Manager,  the  Arts  Commission's  then-President  and  SFAC  in  general.  During 
review  of  this  complaint,  the  Jury  discovered  the  following: 

•  An  audit  report  issued  by  the  Office  of  the  Controller  on  July  12,  201 1,  cited  a  need  for 
improvement  of  the  Program's  internal  controls  and  accounting  practices.  This  audit 
found  unjustified  expenses  allocated  to  the  Program  and  concluded  that  the  charges 
resulted  in  increased  Street  Artist  certificate  fees. 

•  In  a  June  28,  201 1  report  from  the  Sunshine  Ordinance  Task  Force,  it  was  alleged  that  the 
Program  Manager  had  "willfully"  violated  two  provisions  of  the  Sunshine  Ordinance  in 
handling  public  records  requests  from  two  Street  Artists.  The  Task  Force  also  found  that 
the  Program  Manager  resorted  to  a  practice  known  as  "sand-bagging"  the  requestors,  i.e., 
burying  requested  information  in  a  huge  volume  of  superfluous  texts.  In  the  end,  the  Task 
Force  filed  a  petition  with  the  Ethics  Commission  urging  it  to  impose  a  fine  and/or 
penalty  on  the  Program  Manager  for  the  willful  violations.  Also,  a  "Notice  of  Failure  to 
Comply  with  Order  of  Determination"  (Complaint  No.  1 1023)  was  filed  with  the  District 
Attorney's  office  for  appropriate  action  on  February  3,  2012. 
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•  Both  legal  expenses  incurred  due  to  the  alleged  misconduct  of  the  Program  Manager  as 
well  as  copying  expenses  for  requested  documents  were  charged  to  the  Street  Artist  Fund. 
These  expenditures  account  for  much  of  the  recent  fee  increases,  striking  the  Jury  as 
unfair  and  possibly  having  a  chilling  effect  on  complaints  against  City  staff. 

•  The  Jury  learned  that  a  Street  Artists  Liaison  Committee,  originally  formed  in  2010,  was 
terminated  a  year  later  by  SFAC.  Formal  communications  between  the  Street  Artists  and 
its  parent  committee  were  thus  cut  off. 

•  SFAC  has  never  had  a  current  or  former  Street  Artist  as  a  Commissioner. 

Jury  interviews  with  staff,  Commissioners,  and  Street  Artists  revealed  a  lack  of  regular 
inspections  and  enforcement  of  the  rules  by  Program  staff.  SFAC  considers  the  Program  self- 
policing.  The  statement  "they  take  care  of  themselves"  was  heard  from  Commissioners.  It  is 
routine  for  newly-appointed  Commissioners  to  be  assigned  to  the  Street  Artists  subcommittee 
because  of  lack  of  interest  from  more  senior  Commissioners.  This  institutionalized  neglect  has 
real  consequences. 

One  consequence  of  that  neglect  is  that,  as  estimated  by  practicing  Street  Artists,  a  quarter  of 
items  displayed  do  not  meet  the  requirements  for  artist-made  products.  The  Street  Artists  have 
formed  their  own  volunteer  management  teams  and  elect  Market  Managers  at  Fisherman's 
Wharf  and  Justin  Herman  Plaza.  The  Market  Managers  run  a  lottery  for  selling  spaces,  enforce 
product  rules,  communicate  Street  Artists'  concerns  to  the  Program  Manager,  and  generally  keep 
the  peace  among  group  members.  The  Market  Managers  and  lottery  helpers  are  allowed  first 
choice  of  selling  spaces  as  compensation  for  their  extra  work  in  support  of  the  Program. 

As  other  indicators  of  neglect  and  lack  of  interest  in  the  Program,  the  Jury  was  told  that 
SFAC  makes  no  effort  to  promote  the  Program  and  is  not  allowed  to  use  Street  Artists  fees  to  do 
so.  Funds  from  other  accounts  have  never  been  used  for  this  purpose,  although,  we  were  told 
much  later  that  an  upcoming  40th  Year  celebration  of  the  Program,  originally  not  scheduled,  will 
be  funded  by  up  to  $12K  from  General  Fund  money.  Also,  according  to  our  interviewees,  very 
few  new  selling  spaces  have  been  developed  at  the  initiative  of  SFAC.  This  task  is  not 
considered  part  of  SFAC  responsibility.  Once  the  Board  of  Supervisors  designates  an  area  for 

•  39  ■  •  • 

Street  Artists'  use,    non-Street  Artists  cannot  use  the  area  for  any  other  kind  of  sidewalk 
vending  or  street  performance.  Street  Artists  may,  but  rarely  do,  call  upon  the  San  Francisco 
Police  Department  to  remove  unlicensed  vendors  from  designated  Street  Artists  spaces.  Beat 
officers  are  reluctant  to  take  the  time  and  trouble  to  process  such  violations  and  seem  unfamiliar 
with  Street  Artists  ordinances  and  regulations.  The  Market  Manager  tries  instead  to  work  with 
the  non-certificated  vendors  and  direct  them  away  from  the  Street  Artists'  spaces. 

There  is  no  current  memorandum  of  understanding  between  Rec  &  Park  and  SFAC  for  the 
use  of  Justin  Herman  Plaza,  which  is  under  Rec  &  Park's  domain.  Rec  &  Park  may  lease  Justin 
Herman  Plaza  for  other  commercial  uses  and  does  so  with  little  notice  to  the  Street  Artists  who 
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sell  there.  With  the  Plaza  occupied  by  tenants  of  Rec  &  Park,  the  Street  Artists  are  sometimes 
left  to  fend  for  themselves  and  lose  significant  business  and  income  when  displaced.  Although 
Justin  Herman  Plaza  has  not  yet  been  rented  out  during  the  upcoming  America's  Cup  races  and 
events,  Street  Artists  are  justly  afraid  that  they  may  be  shut  out  from  their  usual  venues  during 
this  prime  event.  A  complicating  factor  is  that  a  host  of  public  and  private  entities  manage  the 
Embarcadero  and  adjacent  public  spaces.  Rec  &  Park,  the  San  Francisco  Port  Commission,  the 
Department  of  Public  Works,  the  Real  Estate  Division,  and  Boston  Properties  all  claim  interests 
in  Justin  Herman  Plaza  and  its  surrounds. 

In  light  of  the  above,  the  Jury  questions  whether  SFAC  is  the  best  agency  to  administer  the 
Street  Artists  Program.  There  are  similar  programs  in  other  City  departments,  including  Rec  & 
Park  and  the  Real  Estate  Division,  both  of  which  issue  permits  to  street  vendors  for  non-food 
items  in  flea  and  farmers'  markets.  We  discovered  that  the  Real  Estate  Division  program  has  on- 
site  managers,  a  component  missing  in  the  SFAC  program.  The  Jury  also  considered  the  Office 
of  Small  Business  (OSB)  as  a  potential  home  for  the  Street  Artists  who  are,  after  all,  small 
businesspersons.  That  agency's  mission  is  to  "foster,  promote,  and  retain  small  businesses  in  San 
Francisco"    by  marketing  their  contributions  and  developing  assistance  programs,  among  other 
initiatives.  Rec  &  Park  and  the  Real  Estate  Division  expressed  no  interest  in  taking  on  the  Street 
Artists.  OSB  appeared  intrigued  by  the  proposition  and  evinced  a  willingness  to  do  the  necessary 
work  to  help  the  Program  succeed.  The  Program  is  a  creature  of  ordinance  and  not  the  Charter. 
Its  relocation  would  only  require  amendment  of  the  Police  Code  to  designate  a  new  host 
department. 

A.  Findings 

F25.  The  SFAC  routinely  assigns  new  Commissioners  to  the  Street  Artists  Committee  due  to 
the  lack  of  interest  of  other  Commissioners. 

Responses  are  requested  from  the  Arts  Commission,  the  Director  of  Cultural  Affairs,  and  the 
Street  Artists  Program  Manager. 

F26.  The  Street  Artists  Program  is  a  self-funding  enterprise  that  is  funded  by  fees  from  the 
Street  Artists. 

Responses  are  requested  from  the  Arts  Commission,  the  Director  of  Cultural  Affairs,  and  the 
Street  Artists  Program  Manager. 

F27.  The  District  Attorney  has  failed  to  respond  to  Sunshine  Complaint  No.  1 1023. 

Responses  are  requested  from  the  Mayor,  Board  of  Supervisors,  District  Attorney,  Sunshine 
Task  Force,  the  Arts  Commission,  and  the  Director  of  Cultural  Affairs. 
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F28.  The  Street  Artists  annual  fees  since  2000  have  increased  in  large  part  due  to  the  costs  of 
defending  the  Program  Manager  for  violations  of  the  Sunshine  ordinances  from  the  Street 
Artists. 

Responses  are  requested  from  the  Arts  Commission,  the  Director  of  Cultural  Affairs,  City 
Attorney,  the  Controller,  and  Street  Artists  Market  Managers. 

F29.  The  Street  Artists  depend  on  volunteer  managers  for  the  bulk  of  on-site  supervision  and 
program  operations. 

Responses  are  requested  from  the  Arts  Commission,  the  Director  of  Cultural  Affairs,  and  the 
Street  Artists  Market  Managers. 

F30.  The  Street  Artists  Program  Manager  is  currently  under  investigation  by  the  DA  for 
violations  of  the  Sunshine  ordinance. 

Response  is  requested  from  the  District  Attorney. 

F31.  There  has  been  no  current  memorandum  of  understanding  between  SFAC  and  the  Rec 
&  Park  Department  concerning  the  use  of  Justin  Herman  Plaza  since  1991. 

Responses  are  requested  from  the  Arts  Commission,  the  Director  of  Cultural  Affairs,  City 
Attorney,  the  Recreation  and  Park  Commission,  the  Recreation  and  Park  Director,  and  the  Street 
Artists  Market  Managers. 

F32.  A  Street  Artist  has  never  served  as  a  Commissioner  for  SFAC. 

Responses  are  requested  from  the  Mayor,  the  Arts  Commission,  the  Director  of  Cultural 
Affairs  and  the  Street  Artists  Market  Managers. 

F33.  Selling  spaces  have  declined  from  433  in  2008  to  375-380  spaces  currently. 

Responses  are  requested  from  the  Arts  Commission,  the  Director  of  the  Street  Artists 
Program,  the  Director  of  Cultural  Affairs,  and  the  Street  Artists  Market  Managers. 

B.  Recommendations 

R17.  Move  the  Street  Artists  Program  to  the  Office  of  Small  Business. 

Responses  are  requested  from  the  Mayor,  Board  of  Supervisors,  the  Arts  Commission,  the 
Director  of  Cultural  Affairs,  the  Executive  Director  of  the  Office  of  Small  Business,  the  Small 
Business  Commission,  and  the  Street  Artists  Market  Managers. 
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R18.  The  District  Attorney  respond  to  Sunshine  Complaint  No.  1 1023. 

Responses  are  requested  from  the  Mayor,  Board  of  Supervisors,  District  Attorney,  Sunshine 
Task  Force,  Arts  Commission,  and  the  Director  of  Cultural  Affairs. 

R19.  Legal  expenses  for  the  Sunshine  Ordinance  defense  be  paid  from  an  account,  other  than 
the  Street  Artist  Fund. 

Responses  are  requested  from  the  Arts  Commission,  the  Director  of  Cultural  Affairs,  City 
Attorney,  and  the  Controller. 

R20.  Appoint  a  current  or  former  Street  Artist  to  whichever  Commission  oversees  them. 

Responses  are  requested  from  the  Mayor,  the  Executive  Director  of  the  Office  of  Small 
Business,  the  Small  Business  Commission,  the  Arts  Commission,  the  Director  of  Cultural 
Affairs,  and  the  Street  Artists  Market  Managers. 

R21.  Develop  new  spaces  for  the  Street  Artists. 

Responses  are  requested  from  the  Arts  Commission,  the  Director  of  Cultural  Affairs,  and  the 
Street  Artists  Market  Managers. 

V.  Symphony  Fund 

The  San  Francisco  Symphony  (SFS)  celebrates  its  centennial  this  year  and  from  all  signs  is 
robust,  successful  and  world-renowned.  This  was  not  the  case  in  1935  when  the  country  was  in 
the  Great  Depression  and  the  Symphony  was  near  bankruptcy.  The  voters  of  San  Francisco,  at 
the  urging  of  the  Board  of  Supervisors,  agreed  to  tax  themselves  at  a  rate  of  one-half  cent  per 
$100  of  assessed  property  valuation  "for  the  purpose  of  maintaining  a  symphony  orchestra."  That 
tax  money  was  to  be  granted  to  SFAC  to  disburse  for  the  stated  purpose.41  The  1996  revision  of 
the  Charter  retained  that  provision  in  section  16.106,  subdivision  2,  but  lowered  the  levy  to  one- 
eighth  of  one-cent.  That  rate  currently  raises  approximately  $2  million  per  year. 

In  election  materials  authorized  in  1935  by  the  Board  of  Supervisors  to  promote  this 
Amendment,  it  was  stated: 

San  Francisco's  sponsorship  of  cultural  musical  activities  at  admission 
prices  within  reach  of  the  masses  has  become  a  fixed  policy  of  the  city 
government  and  the  municipality  has  received  national  and  international 
commendation  for  its  attitude  toward  music  during  more  than  twenty 
years.  Recently  the  effect  of  economic  conditions  has  interfered  with 
private  endowments  of  major  musical  enterprises  throughout  the  world, 
necessitating  the  addition  of  public  funds  to  whatever  private  endowments 
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can  be  obtained.  This  Charter  Amendment  No.  3  is  to  provide  sufficient 
financial  backing  to  continue  the  major  music  educational  enterprises 
which  have  added  to  San  Francisco's  fame  as  a  cultural  center  throughout 
the  civilized  world  and  particularly  to  guarantee  the  continuance  of  a 
symphony  orchestra,  including  85  expert  musicians,  which  represents  the 
axis  around  which  all  major  musical  activities  of  the  community  revolve.42 

While  investigating  SFAC,  the  Jury  discovered  the  existence  of  a  multi-year  Agreement 
between  SFAC  and  SFS  requiring  the  SFAC,  pursuant  to  the  Charter,  to  grant  approximately  $2 
million  per  year  to  SFS.  The  Agreement  provides  for  the  performance  of  four  series  of  12 
concerts  each  during  its  four- year  period  by  SFS;  the  donation  of  34  tickets  for  each  series  to 
SFAC;  provision  of  an  additional  20  tickets  on  an  "as-available"  basis;  giving  of  24  more  tickets 
to  the  Mayor  and  Board  of  Supervisors;  and,  other  ticket  grants  to  SFAC  for  its  Cultural  Centers. 

Within  the  Agreement  is  a  provision  for  a  "Promised  Contribution  to  Arts  Commission" 
which  is  described  as  40%  of  the  tax  allocation  distributed  to  SFS  under  the  Charter  provision 
described  above.  In  the  course  of  its  investigation,  the  Jury  found  that  no  person  currently 
employed  by  either  SFS  or  SFAC  knew  how  or  why  this  giveback  provision  of  the  Agreement 
came  to  be.  SFS  personnel,  solely  as  a  matter  of  oral  history,  recall  that  prior  to  1994,  SFS  gifted 
SFAC  with  a  portion  of  the  ticket  revenues  from  some  concert  series  "co-produced"  by  SFS  and 
SFAC.  In  1994,  SFS  and  SFAC  executed  the  first  of  these  tax  giveback  agreements.  The  current 
Agreement  runs  from  2010  through  2014.  SFAC  and  its  counsel  acknowledge  that  the  donation 
provision  of  the  current  Agreement  is  entirely  a  gift  and  is  revocable  at  the  pleasure  of  SFS. 
SFAC  personnel  described  dire  consequences  should  that  SFS  revoke  that  gift  as  it  is  relied  upon 
for  a  substantial  part  of  their  general  operating  budget  and  to  fund  exhibitions  at  the  SFAC 
Gallery. 

The  concert  ticket  provisions  of  the  Agreement  are  also  shrouded  in  the  mists  of  time. 
Distribution  of  free  tickets  to  public  agencies  and  officials  is  subject  to  regulation  by  the  Fair 
Political  Practices  Commission  (FPPC)  of  the  State  of  California.43  Once  SFAC  receives  tickets 
to  SFS  events  it  must  account  for  them  and  publish  that  accounting  on  its  website.  SFAC  failed 
to  start  doing  so  until  December  201 1,  although  it  did  adopt  a  ticket  policy  in  November  of  2009 
as  was  required  by  State  regulation.  How  thorough  that  accounting  is  remains  questionable. 

A.  Charter  Obligation  of  the  SFAC  to  Support  a  Symphony  Orchestra 

Since  1935,44  SFAC  has  received  property  tax  revenues  for  the  maintenance  of  a  symphony 
orchestra  and  has  disbursed  those  monies  to  the  SFS.  As  property  values  have  climbed,  the 
revenues  received  and  distributed  have  grown  apace.  The  current  amount  is  just  under  $2  million 
in  the  current  fiscal  year.  The  Charter  does  not  provide  for  any  other  use  of  these  revenues, 
including  any  requirement  for  a  particular  number  of  concert  programs.  The  SFS  has  always 
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been  the  recipient  of  the  tax  revenues  earmarked  "to  maintain  a  symphony  orchestra"  and 
disbursed  to  it  by  SFAC. 

SFS,  a  private  non-profit  organization,  has  a  current  budget  in  excess  of  $67  million.  It 
provides  more  than  220  concerts  per  year  in  a  variety  of  venues  but  primarily  at  Davies 
Symphony  Hall,  a  City-owned  building  managed  by  the  War  Memorial  Commission.  In  contrast, 
the  current  budget  of  SFAC  amounts  to  a  little  over  $10  million.  On  top  of  the  money  given  to 
SFS  from  property  tax  revenues,  GFTA  awards  the  Symphony  approximately  $600,000  for 
operating  expenses. 

B.  San  Francisco  Symphony  Donations  to  the  Arts  Commission 

The  Agreement  between  SFS  and  SFAC  binds  the  Symphony  to  provide  twelve  (12)  concerts 
per  year,  provide  free  tickets  to  SFAC,  the  Mayor,  the  Board  of  Supervisors,  and  designee  sub- 
organizations  under  the  SFAC.  In  that  Agreement,  SFS  promises  to  donate  40%  of  the  property 
tax  money  it  receives  for  its  maintenance  to  SFAC  for  "use  for  any  Arts  Commission  purpose...." 
There  is  no  ordinance  or  other  local  law  governing  the  use  or  redistribution  of  the  money 
received  by  SFAC,  given  to  SFS,  and  then  given  back  to  SFAC  for  non-symphony  orchestra 
purposes.  The  gifted  money  is  cryptically  described  in  the  current  SFAC  budget   as  "Other 
Non-operating  Revenue." 

SFAC  does  nothing  that  could  or  would  qualify  as  consideration  or  compensation  for  the 
approximately  $800,000  that  SFS  contributes  back  to  it  under  the  Agreement.  SFS  could  decide 
to  decline  to  give  that  money  back  to  SFAC  without  legal  consequence.  Due  to  its  status  as  a  gift, 
nearly  8%  ($800,000)  of  SFAC's  $10  million  budget  is  therefore  subject  to  the  whim  and 
generosity  of  a  non-governmental  agency. 

The  provision  of  free  tickets  by  SFS  to  SFAC  is  described  in  detail  in  section  5E.(l-4)  of  the 
Agreement.  FPPC  regulations  require  identification  of  persons  or  organizations  receiving 
donated  tickets  from  public  agencies;  disclosure  of  the  purpose  for  the  donation;  and,  whether  or 
not  the  recipient  will  declare  the  ticket  as  income.  There  are  also  recordkeeping  and  publication 
requirements.  SFAC  did  adopt  the  required  ticket  policy  in  November  of  2009,  but  it  was  not 
actually  implemented  until  December  of  201 1 ,  after  a  question  was  raised  by  the  Jury  regarding 
the  practice.  The  completeness  and  reliability  of  current  reporting  by  SFAC  is  made  suspect  by 
the  absence  of  any  past  accounting  for  free  tickets  received  from  SFS.  Staff  at  SFAC  is  not 
knowledgeable  about  their  own  ticket  policy  and  its  reporting  requirements. 
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C.  Findings 

F34.  For  general  operating  and  SFAC  Gallery  exhibition  expenses,  SFAC  relies  on  public 
funds  that  are  designated  by  Charter  for  "maintenance  of  a  symphony  orchestra...." 

Responses  requested  from  the  Mayor,  the  Board  of  Supervisors,  the  Controller,  the  City 
Attorney,  the  Arts  Commission,  and  the  Director  of  Cultural  Affairs. 

F35.  Since  1935,  SFAC  has  chosen  the  San  Francisco  Symphony  as  recipient  of  those  funds. 

Responses  are  requested  from  the  Mayor,  the  Board  of  Supervisors,  the  Controller,  the  City 
Attorney,  the  Arts  Commission,  and  the  Director  of  Cultural  Affairs. 

F36.  SFAC  is  without  legal  or  practical  recourse  if  SFS  revoked  its  annual  contribution  of 
40%  of  those  funds  given  to  SFAC. 

Responses  requested  from  the  Mayor,  the  Board  of  Supervisors,  the  Controller,  City 
Attorney,  the  Arts  Commission,  and  the  Director  of  Cultural  Affairs. 

F37.  The  manner  in  which  SFAC  funds  its  operations  by  a  giveback  donation  of  SFS  monies 
creates,  at  the  least,  an  appearance  of  fiscal  impropriety  and  violates  the  intent  of  the  1935 
Charter  amendment. 

Responses  requested  from  the  Mayor,  the  Board  of  Supervisors,  the  Controller,  City 
Attorney,  the  Arts  Commission,  and  the  Director  of  Cultural  Affairs. 

F38.  GFTA  funds  the  San  Francisco  Symphony  for  over  $600,000  annually  for  operating 
expenses. 

Responses  requested  from  the  Mayor,  the  Board  of  Supervisors,  the  Controller,  City 
Attorney,  and  the  Director  of  Grants  for  the  Arts. 

F39.  Until  December  201 1,  SFAC  was  out  of  compliance  with  City  and  State  regulations  and 
Arts  Commission  policy  governing  the  gifting  of  donated  Symphony  tickets  to  public  officials 
and  other  organizations. 

Responses  requested  from  the  City  Attorney,  the  Arts  Commission,  and  the  Director  of 
Cultural  Affairs. 
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D.  Recommendations 

R22.  The  Arts  Commission/Symphony  Agreement  comply  with  the  intent  of  the  Charter,  and 
the  full  amount  of  the  tax  revenues  go  toward  Symphony  operating  expenses. 

Responses  requested  from  the  Mayor,  the  Board  of  Supervisors,  the  Controller,  City 
Attorney,  the  Arts  Commission,  and  the  Director  of  Cultural  Affairs. 

R23.  Redirect  Hotel  Tax  Fund  money  allocated  to  the  SFS  by  GFTA  to  the  SFAC. 

Responses  requested  from  the  Mayor,  the  Board  of  Supervisors,  the  Controller,  the  Arts 
Commission,  the  Director  of  Cultural  Affairs,  and  the  Director  of  Grants  for  the  Arts. 

R24.  SFAC  properly  report  the  disposition  of  the  concert  tickets  given  to  it  by  SFS  in 
compliance  with  City  and  State  regulations. 

Responses  requested  from  the  City  Attorney,  the  Arts  Commission,  and  the  Director  of 
Cultural  Affairs. 

CONCLUSION 

Since  1932,  SFAC  has  been  mandated  the  important,  and  valuable,  role  of  supporting  and 
promoting  public  art.  Despite  the  stress  of  under-funding  and  short  staffing  for  decades,  SFAC 
has  been  able  to  carry  out  much  of  its  mission  with  distinction.  In  recent  years,  however,  SFAC 
has  been  plagued  by  a  series  of  negative  reports  that  have  tarnished  its  reputation  and  promise. 
Improper  administrative  practices  were  allowed  to  continue  without  corrective  action  from 
Commission  members.  The  City's  large  art  collection  was  inadequately  maintained  and  not  fully 
inventoried.  Neighborhood  Cultural  Centers  were  found  in  need  of  major  capital  improvements. 
The  Sunshine  Task  Force  charged  the  management  of  the  Street  Artist  Program  with  improper 
behavior.  A  contract  with  the  San  Francisco  Symphony  appears  to  be  inappropriately  drawn. 

New  executive  management  has  been  hired  and  two  new  Commissioners  appointed.  SFAC 
staff  is  conducting  a  review  of  its  practices  and  procedures,  and  planning  for  the  future  is  under 
discussion.  Staff  morale  seems  improved  in  the  few  short  months  the  new  Director  of  Cultural 
Affairs  has  been  in  office.  These  steps  hold  promise,  yet  the  problems  discussed  above  must  be 
adequately  addressed  for  SFAC  to  gain  and  maintain  the  arts  leadership  position  its  mandate 
calls  for.  A  Commission  that  can  assist  in  promoting  this  work  is  what  is  needed. 

The  Jury  has  offered  a  series  of  recommendations  that  speak  to  correcting  the  major 
problems  we  found.  Most  importantly,  the  Jury  believes  that  SFAC's  governing  body  needs  to 
reform  and  expand  its  composition  to  increase  capacity  for  general  administrative  oversight,  as 
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well  as  to  improve  its  stature  in  the  community  so  it  can,  among  other  things,  increase  its 
fundraising  potential.  This  should  provide  the  attention  to  detail  that  has  been  missing. 

San  Francisco  takes  pride  in  its  cultural  legacy  and  the  SFAC  has  a  rightful  place  at  the  table 
along  with  the  City's  other  major  cultural  institutions.  Now  is  the  time  to  put  out  the  fire  of 
neglect  that  has  smoldered  for  far  too  long. 
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RESPONSE  MATRIX 

Pursuant  to  Penal  Code  §  933.05,  the  Civil  Grand  Jury  requests  responses  as  follows: 
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II.  SFAC  and  the  Civic  Art  Collection 
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III.  Neighborhood  Cultural  Centers 
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IV.  Street  Artists  Program 
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APPENDIX 

Glossary  of  Terms 

Accession/De-accession:  the  formal  acceptance  or  disposal  of  works  of  art  into  or  out  of  a 
collection 

Arts  Commission/Commission:  the  Governing  Body  of  the  SFAC  consisting  of  fifteen  (15) 
members  appointed  by  the  Mayor 

GFTA:  Grants  for  the  Arts-  the  disbursing  agency  for  grant  monies  from  the  Hotel  Tax  Fund 

Hotel  Tax  Fund:  the  fund  established  to  receive  monies  from  the  Transient  Occupancy  Tax 
levied  on  hotels  and  motels  in  the  City  and  County  under  the  authority  of  the  Business  and  Tax 
Regulation  Code,  Chapter  7,  section  501,  et  seq. 

Program:  the  Street  Artists  Program  of  the  San  Francisco  Arts  Commission 
SFAC:  San  Francisco  Arts  Commission-  the  City  Department 

Sunshine  Ordinance:  San  Francisco  Administrative  Code,  Chapter  67,  Sunshine  Ordinance  of 
1 999  adopted  to  ensure  transparency  in  city  government 
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THE  CIVIL  GRAND  JURY 

California  state  law  requires  that  all  58  counties  impanel  a  Grand  Jury  to  serve  during  each 
fiscal  year  (Cal.  Const.,  Art.  I,  §  23;  Cal.  Penal  Code,  §  905).  In  San  Francisco,  the  presiding 
judge  of  the  Superior  Court  impanels  two  grand  juries.  The  Indictment  Grand  Jury  has  sole  and 
exclusive  jurisdiction  to  return  criminal  indictments.  The  Civil  Grand  Jury  scrutinizes  the 
conduct  of  public  business  of  county  government. 

The  function  of  the  Civil  Grand  Jury  is  to  investigate  the  operations  of  the  various  officers, 
departments  and  agencies  of  the  government  of  the  City  and  County  of  San  Francisco.  Each  civil 
grand  jury  determines  which  officers,  departments  and  agencies  it  will  investigate  during  its  term 
of  office.  To  accomplish  this  task  the  grand  jury  is  divided  into  committees  which  are  assigned  to 
the  respective  departments  or  areas  which  are  being  investigated.  These  committees  visit 
government  facilities,  meet  with  public  officials,  and  develop  recommendations  for  improving 
City  and  County  operations. 

The  19  members  of  the  Civil  Grand  Jury  serve  for  a  period  of  one  year  from  July  1  through 
June  30  the  following  year,  and  are  selected  at  random  from  a  pool  of  30  prospective  grand 
jurors.  During  that  period  of  time  it  is  estimated  that  a  minimum  of  approximately  500  hours  will 
be  required  for  grand  jury  service.  By  state  law,  a  person  is  eligible  if  a  citizen  of  the  United 
States,  1 8  years  of  age  or  older,  of  ordinary  intelligence  and  good  character,  and  has  a  working 
knowledge  of  the  English  language. 

Applications  to  serve  on  the  Civil  Grand  Jury  are  available  by  contacting  the  Civil  Grand 
Jury  office: 

•  by  phone  (415)  551-3605  (weekdays  8:00  a.m.  -  4:30  p.m.). 

•  in  person  at  the  Grand  Jury  Office,  400  McAllister  St.,  Room  008,  San  Francisco,  CA 
94102. 

•  by  completing  an  online  application  (available  at 
http://www.sfsuperiorcourt.org/index.aspx?page=312),  and  mailing  it  to  the  above 
address. 
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WITNESSES 


With  regard  to  witnesses  who  provide  testimony  to  the  Civil  Grand  Jury  to  aid  it  in  its 
investigation,  California  Penal  Code  §  929  provides  that: 


As  to  any  matter  not  subject  to  privilege,  with  the  approval  of  the 
presiding  judge  of  the  superior  court  or  the  judge  appointed  by  the 
presiding  judge  to  supervise  the  grand  jury,  a  grand  jury  may  make 
available  to  the  public  part  or  all  of  the  evidentiary  material,  findings,  and 
other  information  relied  upon  by,  or  presented  to,  a  grand  jury  for  its  final 
report  in  any  civil  grand  jury  investigation  provided  that  the  name  of  any 
person,  or  facts  that  lead  to  the  identity  of  any  person  who  provided 
information  to  the  grand  jury,  shall  not  be  released.  Prior  to  granting 
approval  pursuant  to  this  section,  a  judge  may  require  the  redaction  or 
masking  of  any  part  of  the  evidentiary  material,  findings,  or  other 
information  to  be  released  to  the  public  including,  but  not  limited  to,  the 
identity  of  witnesses  and  any  testimony  or  materials  of  a  defamatory  or 
libelous  nature. 


The  intention  of  the  California  State  Legislature  in  enacting  Penal  Code  §  929  is  to 
encourage  full  candor  in  testimony  in  Civil  Grand  Jury  investigations  by  protecting  the  privacy 
and  confidentiality  of  those  who  participate  in  an  investigation  of  the  Civil  Grand  Jury. 
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REQUIRED  RESPONSES 

California  Penal  Code  §  933(c)  provides  deadlines  for  responding  to  this  report: 

No  later  than  90  days  after  the  grand  jury  submits  a  final  report  on  the 
operations  of  any  public  agency  ...  the  governing  body  of  the  public 
agency  shall  comment  to  the  presiding  judge  of  the  superior  court  on  the 
findings  and  recommendations  pertaining  to  matters  under  the  control  of 
the  governing  body,  and  every  elected  county  officer  or  agency  head  for 
which  the  grand  jury  has  responsibility  .  .  .  shall  comment  within  60  days 
to  the  presiding  judge  of  the  superior  court ...  on  the  findings  and 
recommendations  pertaining  to  matters  under  the  control  of  that  county 
officer  or  agency  head  and  any  agency  or  agencies  which  that  officer  or 
agency  head  supervises  or  controls.  In  any  city  and  county,  the  mayor 
shall  also  comment  on  the  findings  and  recommendations.  All  of  these 
comments  and  reports  shall  forthwith  be  submitted  to  the  presiding  judge 
of  the  superior  court  who  impaneled  the  grand  jury. 

California  Penal  Code  §  933.05  provides  for  the  manner  in  which  responses  to  this  report 
are  to  be  made: 

(a)  For  purposes  ...  as  to  each  grand  jury  finding,  the  responding  person 
or  entity  shall  indicate  one  of  the  following: 

(1)  The  respondent  agrees  with  the  finding. 

(2)  The  respondent  disagrees  wholly  or  partially  with  the  finding,  in 
which  case  the  response  shall  specify  the  portion  of  the  finding  that  is 
disputed  and  shall  include  an  explanation  of  the  reasons  therefor. 

(b)  For  purposes  ...  as  to  each  grand  jury  recommendation,  the 
responding  person  or  entity  shall  report  one  of  the  following  actions: 

(1)  The  recommendation  has  been  implemented,  with  a  summary 
regarding  the  implemented  action. 

(2)  The  recommendation  has  not  yet  been  implemented,  but  will  be 
implemented  in  the  future,  with  a  timeframe  for  implementation. 

(3)  The  recommendation  requires  further  analysis,  with  an  explanation 
and  the  scope  and  parameters  of  an  analysis  or  study,  and  a  timeframe 
for  the  matter  to  be  prepared  for  discussion  by  the  officer  or  head  of 
the  agency  or  department  being  investigated  or  reviewed,  including  the 
governing  body  of  the  public  agency  when  applicable.  This  timeframe 
shall  not  exceed  six  months  from  the  date  of  publication  of  the  grand 
jury  report. 

(4)  The  recommendation  will  not  be  implemented  because  it  is  not 
warranted  or  is  not  reasonable,  with  an  explanation  therefor. 
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EXECUTIVE  SUMMARY 

The  City  and  County  of  San  Francisco  spends  approximately  $250  million  on  technology 
each  year,  about  3.6%  of  a  $6.8  billion  budget.  However,  San  Francisco's  citywide  technology 
governing  structure  is  ineffective  and  poorly  organized,  hampered  by  a  hands-off  Mayor,  a  weak 
Committee  on  Information  Technology,  an  unreliable  Department  of  Technology,  and  a 
departmentalized  culture  that  only  reinforces  the  City's  technological  ineffectiveness.  This 
organizational  dysfunction  has  led  to  noncompliance  with  Administrative  Code  requirements  and 
City  policies,  wasteful  spending,  and  duplicative  efforts  among  City  departments.  This 
ineffectiveness  is  typified  by  the  continued  existence  of  seven  separate  email  systems,  nine  data 
centers,  and  multiple  wide  area  networks.  Stalled  completion  of  various  inter-departmental 
projects,  one  of  which  is  now  15  years  old  and  way  over  budget,  gives  further  evidence  of 
dysfunction.  The  City  lacks  detailed  technology  budget  and  staffing  plans  as  well  as  other  reports 
with  citywide  perspectives.  Technology  managers  in  the  City  are  almost  unanimous  in  their 
criticism  of  the  hiring  process,  which  slows  the  recruitment  of  highly  qualified  candidates  in  a 
competitive  market. 

Prior  Civil  Grand  Juries,  various  City  agencies,  and  consulting  firms  paid  by  the  City  have 
issued  multiple  reports  identifying  issues  with  the  functioning  of  technology  in  the  City.  These 
reports  repeat  remarkably  similar  recommendations.  Time  after  time  after  time,  the 
recommendations  are  ignored.  The  earliest  of  these  reports  is  eerily  relevant  to  current  issues. 
Why  conduct  these  assessments  if  we  never  learn  from  them? 

The  picture  is  not  totally  bleak.  In  2009,  the  City  established  a  review  process  for  the 
purchasing  of  equipment  and  professional  services  contracts.  Last  year,  it  published  a  five-year 
technology  plan,  presenting  project-based  priorities  for  the  City.  While  a  good  start,  this  plan  and 
process  do  not  adequately  address  a  technology  anchored  in  software  decades  out-of-date. 

For  any  real  progress  to  be  made,  the  Mayor  must  provide  the  same  leadership  in  meeting  the 
internal  technological  needs  of  City  government  that  he  has  shown  in  establishing  San  Francisco 
as  an  "innovative  capital."  The  Jury  recommends  that  the  two  positions  of  City  Chief 
Information  Officer  and  Director  of  the  Department  of  Technology  be  separated,  as  they  are 
fundamentally  different  positions.  Further,  we  recommend  the  introduction  of  a  functional, 
working  relationship  between  the  City  Chief  Information  Officer  and  the  departmental 
technology  units,  including  shared  authority  for  staffing  and  budgets.  To  increase  visibility,  the 
City  Chief  Information  Officer  should  construct  a  consolidated  technology  budget  and  author  a 
comprehensive  annual  report  on  the  state  of  technology  in  the  City.  The  Charter  needs  revision  to 
allow  technologists  to  be  hired  in  a  more  efficient,  expeditious  manner.  Given  the  history  of  half- 
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hearted  attempts  to  accomplish  positive  change,  the  Civil  Grand  Jury  asks  that  what  comes  from 
our  report  not  be  "deja  vu,  all  over  again." 

BACKGROUND 

Today,  the  technology  industry  is  touted  as  a  major  component  of  San  Francisco's  economic 
future.  During  the  past  two  years  alone,  over  250  tech  firms  have  either  been  established  or  have 
relocated  their  operations  into  San  Francisco.  The  Mayor,  with  much  fanfare,  has  made 
technology  a  central  part  of  his  administration's  vision.  In  a  recent  sfgate.com  article,  author 
Casey  Newton  states: 

Technology  is  San  Francisco's  fastest-growing  sector,  and  now  occupies 
more  office  space  in  the  city  than  any  other  industry....  This  year  nearly  1 
in  4  non-government  office  jobs  in  San  Francisco  -  22.3  percent  -  are  in 
tech.1 

The  larger  world  is  witnessing  a  speed  of  change  like  no  other  due  to  technological  advances. 
Not  only  can  technology  streamline  government  processes,  but  it  also  creates  new  forms  of 
cooperation  and  coordination  through  virtual  teams  and  fluid  organization.  The  field  of 
technology  is  rapidly  expanding  and  changing  with  the  latest  innovations.  New  technologies  are 
constantly  being  introduced,  and  it  is  impossible  to  predict  what  the  field  might  look  like  even 
five  years  from  now.  Management  of  these  changes  requires  an  up-to-date,  agile  organization 
and  skilled  employees  able  to  keep  up  with  the  fast  pace.  The  time  is  ripe  for  the  City  and 
County  of  San  Francisco  (City)  to  take  the  next  step  in  creating  a  more  efficient  and  effective 
technology  arena  to  improve  government  operations,  attract  well-trained  information  and 
communication  technology  (ICT)4  professionals,  and  act  as  a  showcase  that  proves  that  San 
Francisco  not  only  talks  the  talk,  but  walks  the  walk. 

Since  the  turn  of  the  21st  Century,  the  structure  and  functioning  of  technology  management 
within  the  City  has  been  examined  and  evaluated  a  number  of  times.  At  the  behest  of  Mayor 
Willie  Brown,  Liza  M.  Lowery,  a  former  Executive  Director  of  the  Department  of  Technology 
[DT,  previously  called  the  Department  of  Telecommunications  and  Information  Systems 
(DTIS)],5  evaluated  the  organization  of  ICT  in  the  City.  In  her  February  2002  report  An 
Enterprise  Approach  to  IT:  A  Proposal  to  Centralize  Information  Technology  Management  & 
Resources,  Lowery  laid  out  a  transition  plan  to  achieve  a  more  centralized  management  of  ICT 
under  a  City  Chief  Information  Officer  (City  CIO).  Modeled  after  such  departments  as  Police 
(SFPD),  Fire,  and  Controller,  this  structure  would  provide  a  single  point  of  authority,  and 
standardize  policies  and  procedures.  Under  this  plan,  DT  would  manage  ICT  services  that  did  not 
require  business  unit  specific  expertise,  including,  among  others,  network  infrastructure, 
telecommunications  systems,  wireless  infrastructure  and  services,  desktop  support,  disaster 
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preparedness,  security  and  privacy  protection,  technology  refresh,  email,  electronic  government 
(e-gov),  and  geographic  information  systems  (GIS). 

Lowery's  report  also  outlined  various  barriers  and  constraints  to  the  plan.  These  barriers 
included  stove-piped  funding,  legacy  contracts,  fear  of  change  or  losing  control,  lack  of  training, 
workforce  recruitment,  mandated  use  of  or  links  to  state/federal  systems,  issues  of 
privacy/security,  matching  staffing  and  resources  to  business  needs,  bringing  departmental  ICT 
staff  into  DT,  and  fostering  the  commitment  of  DT  staff  to  departmental  missions.  Lastly,  the 
report  recommended  that  the  Controller  measure  DT  service  delivery  and  performance  to  collect 
baseline  data  to  capture  quantitatively  the  effectiveness  of  the  proposed  changes.  The  report 
recommended  that  the  Controller  continue  these  surveys  only  "if  trust  in  the  new  [DT]  is 
lacking." 

The  2005-2006  Civil  Grand  Jury  issued  the  report,  San  Francisco 's  Information  Technology 
Highway:  Potholes  and  Possibilities.  It  castigated  both  DT  for  not  delivering  on  services  in  a 
timely  manner  and  the  Committee  on  Information  Technology  (COIT)  for  failing  to  meet 
regularly  and  for  ceasing  to  function  properly  in  guiding  long-term  policy.  The  report  again 
called  for  the  creation  of  a  City  CIO  position  with  increased  oversight  of  departmental  ICT  plans, 
contracts,  and  software  and  hardware  inventory.  The  report  also  recommended  the  centralization 
of  services  such  as  network  and  communications  infrastructure,  desktop  management,  email,  and 
helpdesk  functions.  It  further  recommended  the  revitalization  of  COIT  as  a  citywide  policy  and 
planning  body  that  would  have  the  authority  to  compel  compliance  with  the  policies  and  projects 
it  promoted. 

In  2006,  the  Controller  issued  a  report6  finding  that  61%  of  DT's  clients  would  not  continue 
to  use  its  services  if  given  autonomy  over  their  own  operations.  Among  the  recommendations 
included  were  the  development  of  a  customer  service  evaluation  and  improvement  plan  and  the 
implementation  of  a  project  management  approach  that  would  ensure  accountability. 

In  2007,  the  then  Budget  Analyst  (now  the  Budget  &  Legislative  Analyst  for  the  Board  of 
Supervisors)  conducted  an  audit.  This  report  pointed  out  that  waste  from  purchasing  tech 
equipment  at  the  departmental  level,  rather  than  negotiating  citywide  contracts,  guaranteed 
higher  costs  and  caused  incompatibility  between  and  among  departments'  systems.  It  also 
chronicled  the  slow  progress  in  major  technology  projects  and  the  need  for  COIT  to  develop 
project  management  standards  and  tools  to  guide  project  implementation.  The  Budget  Analyst 
called  attention  to  the  absence  of  a  citywide  ICT  staffing  plan,  leading  to  ICT  staff  skills  not 
matching  business  needs.  This  audit  highlighted  the  fact  that  no  one  entity  was  responsible  for 
citywide  ICT  security,  contributing  to  inconsistent  and  inadequate  system  security  at  the 
departmental  level.  In  responding  to  the  Budget  Analyst's  recommendations,  the  then  "City 
CIO"  and  Executive  Director  of  DT  noted  that 
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[w]hile  most  of  the  recommendations  make  good  business  sense,  the 
report  puts  the  responsibility  of  implementation  of  these  recommendations 
either  with  COIT  and/or  [DT].  However,  it  does  not  address  the 
overarching  fact  that  neither  COIT  nor  [DT],  by  administrative  code,  or 
practical  application,  have  the  authority  over  citywide  technology  staff, 
project[s],  budgets,  policy  or  performance.9 

The  2008-2009  Civil  Grand  Jury  issued  a  Continuity  Report10  following  up  on  the  2005- 
2006  Jury  report.  That  Jury  found  that  some  positive  changes  had  occurred  in  City  technology, 
including  the  creation  of  the  City  CIO  position.  The  Jury  further  found  that  the  City  CIO  was 
fostering  a  cooperative  attitude  among  departments  concerning  technology  issues.  However,  the 
Jury  found  that  improvements  were  still  needed,  specifically  concerning  centralized  purchasing 
of  ICT  equipment  and  services. 

In  2010,  the  Board  of  Supervisors  amended  the  Administrative  Code11  revitalizing  COIT.  As 
part  of  its  duties,  COIT,  along  with  the  City  CIO,  would  develop  a  five-year  ICT  plan  as  well  as 
review  and  approve  budgets,  projects,  and  staffing  plans  for  all  City  departments.  Additionally, 
the  legislation  removed  the  City  CIO  as  Chair  of  COIT,  though  the  City  CIO  continued  to  sit  on 
that  body  as  a  permanent  member.  The  amendment  also  gave  the  City  CIO  the  authority  and 
responsibility  to  implement  COIT  policies  and  plans  citywide,  and  veto  authority  over  ICT 
purchases  and  contracts.  There  was  progress  made,  but  mainly  on  paper. 

1 2 

Since  2010,  COIT  has  developed  a  five-year  ICT  plan.    A  CIO  review  process  is  in  place, 
allowing  the  City  CIO  to  monitor  departmental  purchases  and  professional  services  contracts  in 
order  to  keep  them  consistent  with  COIT-approved  projects.  The  City  CIO's  veto  authority  over 
ICT  purchases  and  contracts  helps  to  keep  departments  in  check.  Through  negotiated  rates  and 
consolidated  master  contracts,  it  is  thought  the  City  will  save  money.  For  instance,  in  201 1-12, 
the  City  estimated  it  avoided  spending  $3  million  due  to  the  City  CIO  rejecting  departmental 
server  purchases,  leading  to  their  virtualization.  However,  this  cost  avoidance  is  not  highlighted 
in  detail,  by  department,  and  not  carried  through  to  subsequent  budget  planning  and  analysis. 

The  number  of  studies,  reviews,  and  recommendations  in  such  a  short  period  reflects  the 
City's  struggle  with  ways  to  design  and  implement  an  approach  to  how  it  manages  its  technology 
needs.  Creating  more  effective  ways  to  integrate  the  special  needs  of  large  departments  with  the 
everyday  needs  of  the  entire  City  is  a  challenge,  but  a  challenge  that  needs  to  be  met.  The  City  is 
heavily  invested  in  what  currently  exists,  yet  it  faces  duplication  of  services  and  equipment. 
Recommendations  for  improvement  abound,  but  there  is  little  authority  exercised  for  their 
implementation,  continuing  the  City's  history  of  financial  waste  and  inefficient  technology 
operations. 
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Many  of  the  recommendations  of  these  prior  reports  are  still  serious  issues  today.  The  Jury 
found  that:  ICT  governance  citywide  is  limited  by  the  lack  of  leadership;  there  are  no  reporting 
relationships  among  departmental  ICT  units  and  the  City  CIO;  and,  there  is  a  passive-aggressive 
organizational  culture.  The  City  lacks  data  tracking  and  evaluation  methods  to  chart  the  success 
or  failure  of  technology  consolidation  initiatives.  There  is  a  need  for  an  ICT  staffing  plan  that 
addresses  the  classification  of  ICT  personnel  and  the  streamlining  of  hiring  processes  for 
technologists. 

Given  the  history  of  half-hearted  attempts  to  accomplish  positive  change,  the  current  Jury 
asks  that  what  comes  from  our  report  not  be  "deja  vu,  all  over  again." 

METHODOLOGY  AND  APPROACH 

The  Jury  conducted  over  forty  interviews  with  senior  officials  from  the  Office  of  the  Mayor, 
the  Board  of  Supervisors,  the  Office  of  the  Controller,  Office  of  City  Administrator,  Civil 
Service  Commission,  Human  Resources  (DHR),  Capital  Planning  Committee,  the  Port,  the 
Sheriff,  and  Department  of  Technology  (DT).  We  also  spoke  with  ICT  professionals  from  the 
Public  Utilities  Commission  (PUC),  Department  of  Public  Health  (DPH),  the  Airport  (SFO),  SF 
Municipal  Transportation  Agency  (SFMTA),  Human  Services  Agency  (HSA),  Police 
Department  (SFPD),  General  Services  Agency  (GSA),  Department  of  Building  Inspection  (DBI), 
and  the  Information  Technology  Professionals  Chapter  of  the  International  Federation  of 
Professional  and  Technical  Engineers  Local  21  [IFPTE/AFL-CIO]  (Local  21).  We  reviewed  the 
Charter,  Administrative  Code,  Department  of  Technology  and  COIT  plans  and  proposals,  audits 
and  reports  from  the  Office  of  the  Controller  and  the  Budget  Analyst,  prior  Civil  Grand  Jury 
reports  from  San  Francisco  and  Santa  Clara  counties,  journal  and  newspaper  articles,  and 
documents  from  various  departments  and  their  websites.  In  addition,  members  of  the  Jury 
attended  numerous  COIT  meetings  and  subcommittee  meetings,  including  Planning  &  Budget, 
Architecture  &  Standards,  and  Performance  &  Resources.  We  also  toured  the  data  center  at  200 
Paul  Street  and  computer  facilities  within  various  departments. 

DISCUSSION 

I.  The  Structure  of  San  Francisco  City  Technology 
A.  Department  of  Technology 

DT  was  formed  by  the  1 997  merger  of  the  Information  Systems  Division  of  the  Office  of  the 
Controller  with  the  Department  of  Electricity  and  Telecommunications  under  the  Office  of  the 
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City  Administrator.  It  came  about  at  a  time  of  rapid  growth  and  of  increasingly  sophisticated 
technology  equipment  and  program  design,  coupled  with  greater  demands  in  City  government 
for  planning,  analyses,  and  reports. 

The  department's  current  services  include  cable  franchise  administration, 
telecommunications  network  infrastructure,  GIS,  Interactive  Web  and  New  Media  Services, 
citywide  email,  the  Public  Safety  radio  system,  SF  Government  TV,  technical  training,  help  desk 
and  desktop  support,  and  server  hosting,  among  others.  DT  previously  offered  custom  software 
development  for  other  City  departments,  but  has  given  up  this  service  to  concentrate  on 
infrastructure. 

During  its  early  days,  the  work  of  the  fledgling  technology  unit  did  not  satisfy  the  growing 
immediate  needs  of  the  larger  City  departments,  some  of  which  had  already  mature  ICT  units. 
Larger  departments,  with  their  unique  data  requirements,  found  that  DT's  services  failed  to  meet 
schedules,  lacked  quality,  and  were  costly,  making  its  services  uncompetitive  with  their  own 
technology  operations.  Outside  vendors  were  less  expensive  than  DT,  and  in-house  staff  was 
more  efficient  and  attuned  to  departmental  needs.  To  this  day,  most  CIOs  from  the  larger 
departments  believe  their  own  ICT  staffs  and  operations  are  superior  to  those  at  DT.  The  latest 
client  satisfaction  survey,  conducted  by  DT  and  completed  in  2010,  measured  DT's  quality  and 
timeliness  of  service  in  twelve  different  categories  of  service,  from  help  desk/desktop  support  to 
DT  mainframe  services.  Other  dimensions  included  the  helpfulness  of  DT's  staff,  overall 
satisfaction,  and  improvement  made  over  the  past  year.  DT  did  not  receive  an  excellent  rating  for 
any  service  category  by  a  majority  of  respondents,  and  only  a  "satisfactory"  rating  for  its 
reproduction  and  mail  services  and  voice/data  network. 

Some  senior  managers  within  DT  seemed  unaware  of  this  survey.  However,  the 
consequences  of  these  low  ratings  have  been  severe.  Not  only  has  it  encouraged  departments  to 
take  over  the  management  of  their  own  ICT  needs,  but  it  has  also  caused  budget  cuts  for  DT. 
Over  the  last  2-3  years,  DT's  budget  has  dropped  from  $95  million  to  $72  million.  Their  staff  has 
also  decreased  by  70  positions  to  213  full-time  employee  equivalents  (FTEs),  accounting  for 
both  full-time  and  part-time  employees. 

B.  Committee  on  Information  Technology  (COIT) 

*    •         •  13 

The  Administrative  Code    establishes  COIT,  outlines  its  composition,  and  sets  its  purpose 
and  duties,  including  the  following: 

It  is  the  policy  of  the  City  to  coordinate  and  direct  the  use  of  [ICT] 
technologies  by  City  Departments  and  to  provide  the  most  cost-effective 
and  useful  retrieval  and  exchange  of  information  both  within  and  among 
City  Departments  and  from  City  Departments  to  the  people  of  San 
Francisco.14 


6 


Deja  Vu  All  Over  Again 


City  and  County  of  San  Francisco 
Civil  Grand  Jury  2011-2012 


COIT,  founded  in  1996,  is  composed  of  five  permanent  members:  the  Mayor,  the  President 
of  the  Board  of  Supervisors,  the  Controller,  the  City  Administrator,  and  the  City  CIO.  However, 
to  our  knowledge,  the  current  Mayor  has  personally  attended  only  one  COIT  meeting  (in  May 
2012),  sending  a  representative  at  all  other  times.  In  addition,  a  non-permanent  group  of  eight 
department  heads,  recommended  by  the  COIT  Chair  (currently  held  by  the  City  Administrator) 
and  approved  by  the  permanent  members,  sit  on  COIT.  Serving  two  year  terms,  these  eight 
represent  five  major  service  areas:  General  Administration  and  Finance;15  Public  Protection;16 
Health,  Human  Welfare  and  Neighborhood  Development;    Culture  and  Recreation;    and  Public 
Works,  Transportation,  and  Commerce.19  Currently,  the  heads  of  DHR,  DPH,  PUC,  Public 
Library  (SFPL),  Department  of  Emergency  Management  (DEM),  the  Airport,  SFMTA,  and  HSA 
serve  on  COIT.  Although  these  department  heads  represent  the  major  service  areas,  it  is  unclear 
to  the  Jury  whether  they  regularly  communicate  with  the  other  departments  within  their 
respective  areas,  rather  than  merely  serving  the  interests  of  the  departments  they  each  head. 
COIT  is  served  by  DT  staff  who  cumulatively  constitute  the  equivalent  of  one  full-time 
employee. 

Another  Administrative  Code  provision  requires  that: 

There  will  be  two  additional  non  voting  [sic]  members  of  COIT  selected 
by  the  voting  members  of  COIT.  These  individuals  cannot  be  employees 
of  the  City  and  County  of  San  Francisco  and  shall  have  expertise  in  fields 
of  ICT  innovation  and  advances,  emerging  ICT  applications,  and  public 
policy  issues  related  to  ICT. 

COIT  has  yet  to  choose  these  last  two  non-voting  members.  There  is  a  concern  among  its 
members  that  appointing  anyone  from  the  corporate  sector  might  be  a  conflict-of-interest.  No 
consideration  has  been  given  to  finding  a  member  from  academia  or  the  foundation/non-profit 
sector,  thereby  losing  a  different,  and  possibly  more  innovative,  perspective  for  COIT. 

Under  the  Administrative  Code,  it  is  the  duty  of  COIT  to 

review  and  approve  the  recommendations  of  the  City  CIO  for  (i)  the  five- 
year  City  ICT  plan. . .,  (ii)  ICT  plans,  budgets,  projects  and  staffing  plans 
for  City  Departments;  and  (iii)  ICT  standards,  policies  and  procedures  to 
enable  successful  development,  operation,  maintenance,  and  support  of  the 
City's  ICT.21 

COIT  is  charged  with  monitoring  compliance  of  policies  and  approved  projects,  with 
particular  attention  to  ensuring  cost-effective  and  useful  approaches.  At  COIT  and  its 
subcommittee  meetings,  departmental  presentations  for  proposed  or  on-going  projects  are  made. 
There  are  procedures  in  place  for  the  review  and  approval  of  the  five-year  City  ICT  plan,  for 
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approving  and  monitoring  projects  within  that  plan  and  others  valued  at  $100K  and  above,  and 
for  approving  ICT  standards,  policies,  and  procedures  generally. 

There  is  no  indication  that  COIT  reviews  recommendations  about  operational  ICT  plans, 
budgets,  projects,  or  staffing  plans  for  City  departments.  COIT  also  does  not  monitor  compliance 
with  adopted  standards,  policies,  and  procedures  on  a  regular  basis.  Additionally,  there  is  no 
citywide  ICT  budget  plan.  ICT  costs,  including  personnel  and  other  expenses,  are  buried  within 
departmental  budgets,  when  submitted  to  the  Mayor's  Budget  Office  and  the  Board  of 

99 

Supervisors.    Finally,  most  COIT  members  see  their  work  on  COIT  as  policy-making  only, 
without  significant  follow-through  for  implementation.  To  COIT  members,  the  only  citywide 
plan  needed  and  required  is  a  biennial  plan  derived  from  the  rolling  five-year  ICT  plan.  It  is  also 
unclear  how  COIT  policies  and  project  initiatives  are  transmitted  to  departments.  Generally,  the 
feeling  is,  "when  COIT  speaks,  no  one  listens."  While  directives  from  the  Mayor  could  provide 
punch  for  COIT  decisions  and  City  CIO  actions,  so  far  the  current  Mayor  has  issued  none,  in 
contrast  to  Mayors  Brown  and  Gavin  Newsom. 

C.  City  Chief  Information  Officer  (City  CIO) 

The  Administrative  Code  creates  the  position  of  the  City  CIO  and  vests  that  position  "with 
the  authority  and  responsibility  to  develop  recommendations  and  implement  COIT  standards, 

23  j 

policies,  and  procedures  for  all  City  Departments."    (Emphasis  added.)  The  City  CIO  also 
serves  "as  the  Director  of  the  Department  of  Technology  with  responsibility  for  making 
recommendations  regarding  development,  implementation,  maintenance,  operation,  and  support 
of  all  citywide  ICT."24 

Since  1996,  four  DT  Directors  have  used  the  title  of  "CIO."  The  City  is  also  rich  with  CIOs, 
with  at  least  ten  spread  throughout  departments  and  agencies  in  the  City.  None  of  them  has  any 
reporting  relationship  to  the  City  CIO,  responding  only  to  the  demands  of  their  own  departments. 

According  to  the  Administrative  Code,25  the  City  CIO's  duties  include  consulting  with  City 
departments  on  their  ICT  staffing  needs  and  developing  an  ICT  staffing  plan  for  review  and 
approval  by  COIT.  While  the  Jury  has  requested  a  copy  of  a  staffing  plan  several  times,  it  does 
not  seem  to  exist.  The  City  CIO  does  not  consult  with  departments  on  their  staffing  needs. 

D.  Department  ICT  Units  and  the  Other  CIOs 

Roughly  two-thirds  of  the  49  departments  in  the  city  have  an  organized  group  of 
technologists  within  their  departments.  They  support  the  users  and  applications  specific  to  their 
department's  business  needs.  In  addition,  they  often  support  their  department's  infrastructure 
(servers  and  other  hardware,  networking  equipment,  WAN  services,  websites,  and  telephones). 
Departmental  ICT  groups  are  headed  by  CIOs  or  ICT  Managers  who  report,  directly  or 
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indirectly,  to  a  department  head,  with  no  reporting  relationship  to  the  City  CIO.  The  departments 
with  the  largest  ICT  groups  are: 


Department 

Number  of  ICT  FTEs 

Total  ICT  Budget 

Department  of  Technology  (DT) 

21326 

$21,953,243 

Department  of  Public  Health  (DPH) 

173 

$42,718,566 

Public  Utilities  Commission  (PUC) 

94 

$20,756,369 

Human  Services  Agency  (HSA) 

69 

$17,065,127 

San  Francisco  Airport  (SFO) 

69 

$14,955,790 

Controller/eMerge 

60 

$15,494,402 

Metropolitan  Transit  Authority  (SFMTA) 

42 

$12,194,418 

Police  (SFPD) 

38 

$16,591,152 

GSA  -  Public  Works 

31 

$8,656,148 

GSA  -  City  Administrator 

20 

$6,309,246 

Table  4.  ICT  FTE  and  Budget  Distribution 


The  independent  growth  of  departmental  ICT  units  has  led  to  the  point  where  today  ten  of  the 
City's  49  departments  account  for  81%  of  all  funds  budgeted  to  technology  citywide,  while  DT 

27 

accounts  for  a  mere  9.3%  (see  Table  2).    Though  independence  allows  these  larger  departments 
to  tailor  their  technology  requirements  for  their  own  unique  needs,  it  also  establishes  hurdles  to 
managing  both  coordinated  systems  and  achieving  economies  of  scale  for  the  efficient  and 
effective  use  of  equipment,  staffing,  and  finance  citywide. 

Section  22A.5  of  the  Administrative  Code  requires  all  departments  to  coordinate  "ICT 
procurement  and  staffing"  with  the  City  CIO,  and  to  "develop  procurement  and  staffing  plans 
consistent  with  the  ICT  plan."28  Departments  must  also  cooperate  with  citywide  efforts  to 
standardize  ICT  resources.  The  CIO  review  process  seeks  to  ensure  procurement  coordination, 
but  the  process  is  sometimes  resented  by  departmental  CIOs.  There  seems  to  be  no  recognition  of 
the  staffing  obligations  among  most  departmental  CIOs,  and,  as  a  result,  no  staffing  plan 
citywide  exists.  Generally,  there  is  little  coordination  or  cooperation  as  required  by  the 
Administrative  Code. 

Some  of  the  COIT  permanent  members  seem  unaware  of  departmental  CIOs'  levels  of 
resistance  to,  and  ignorance  of,  COIT  policies.  Many  of  the  departmental  CIOs  do  not  recognize 
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that  COIT  policies  are  citywide  policies  and  that  they  are  required  to  conform  to  them.  In 
interviews,  departmental  CIOs  talk  as  if  they  have  a  choice  to  comply  or  not,  as  they  see  fit.  This 
is  particularly  true  of  the  large  enterprise  departments   where  some  cite  their  Charter  sections  as 
giving  them  the  right  to  decide  whether  to  participate  in  citywide  initiatives. 

The  Jury  has  been  told  that  some  departmental  COIT  members  publicly  vote  "yea"  on  a  new 
policy  but  then  privately,  along  with  their  departmental  CIOs,  drag  their  heels  in  implementing 
that  policy,  particularly  in  server  consolidation  and  website  development.  One  interviewee  noted 
that  several  of  the  departments  are  waiting  for  one  to  "drop  the  gauntlet,"  refusing  to  go  along 
with  the  full  implementation  of  a  mandated  email  conversion.  Although  several  serve  on  various 
COIT  subcommittees,  departmental  CIOs  feel  constrained  in  voicing  their  opposition  publicly  to 
policies  and  citywide  projects.  Many  of  their  concerns  center  on  their  longstanding  distrust  of 
DT's  quality  of  service  and  reliability.  Also,  as  far  as  the  Jury  can  determine,  there  are  no 
adverse  consequences  for  any  implicit  foot  dragging  or  lack  of  cooperation.  Neither  COIT  in  its 
project  approval  process,  nor  the  Mayor  and  the  Board  of  Supervisors  in  their  budget  process, 
have  tied  project  approvals  or  budget  requests  to  demonstrable  cooperation  on  consolidation 
efforts. 

E.  Consolidation  and  Other  Technology  Initiatives 

Consolidation  initiatives  are  projects  where  the  City  seeks  to  combine  redundant  systems  and 
duplicative  services,  and  at  the  same  time  update  technology  across  departments  to  improve 
effectiveness  and  efficiencies  at  a  lower  cost.  The  importance  of  consolidation  initiatives  and 
upgrades  to  various  out-of-date  citywide  and  interdepartmental  systems  cannot  be  emphasized 
enough.  As  one  interviewee  said,  the  City  "cannot  govern  well  with  the  technology  we  have." 
The  Jury  itself  experienced  a  problem  with  the  old  technology  when  we  requested  reports. 
Expecting  they  could  be  generated  in  a  few  days'  time,  instead  it  took  months. 

The  cost  savings  potential  of  consolidated  and  new  systems  is  enormous.  For  instance,  the 
State  of  California,  through  its  ICT  consolidation  efforts,  is  expected  to  save  $3  billion  through 
FY2014.30  Denver  saved  $1.2  million  in  licensing  costs  alone  through  one  of  its  consolidation 
efforts.3' 

The  Jury  examined  several  projects  that  are  representative  of  the  problems  the  City  is  trying, 
without  much  success,  to  grapple  with: 

Email:  Currently,  there  are  seven  different  email  systems  in  use  by  the  City.  Not  all  can 
adequately  communicate  with  the  others.  Besides  Lotus  Notes,  which  is  used  throughout  the 
City,  six  departments  have  their  own  email  systems:  PUC,  SFPL,  DPW,  SFMTA,  the  Airport, 
and  HSA.  Since  2009,  COIT  and  DT  have  been  working  on  an  initiative  to  integrate  all  City 
departments  to  a  single  "cloud-based"    system,  Hosted  Microsoft  Exchange.  At  the  time  of  this 
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report,  only  2,700  employees  out  of  the  26,000  in  the  City  have  migrated  to  this  system.  Several 
departments  initially  accepted  Microsoft  Exchange,  but  have  since  raised  issues  concerning 
special  security  and  privacy  requirements.  The  Jury  was  told  that  this  project  would  garner 
considerable  savings,  but  no  one  has  ever  been  able  to  supply  an  actual  figure  or  any  report  that 
outlines  the  basis  for  any  savings  claims.  Interviewees  who  are  technically  savvy,  but  still  use 
Lotus  Notes  and  are  not  stakeholders  in  the  email  conversion  issue,  show  a  sense  of  amazement 
that  there  is  even  an  issue  here. 

Data  Center  Consolidation  and  Virtualizing  Servers:  This  consolidation  effort  is  seen  by 
some  interviewees  as  the  most  successful  so  far.  Currently,  nine  departments  maintain  their  own 
"data  centers,"  of  which  only  one  is  under  the  control  of  DT.  The  COIT  plan  is  to  shrink  that 
number  to  four  centers  at  the  PUC,  the  Airport,  DEM,  and  at  a  DT  center  in  the  Bayview,  and 
moving  450  servers  into  these  spaces.  This  project  is  said  to  be  30-40%  complete.  The  COIT 
plan  also  calls  for  reducing  the  number  of  servers  by  50%  through  virtualization.  DT  expects  a 
reduction  of  up  to  75%.  So  far,  about  750  servers  out  of  the  nearly  2000  have  been  virtualized. 
Departments  have  been  more  "cooperative"  in  this  effort  for  two  reasons.  First,  three  of  the  four 
centers  would  not  be  under  DT's  exclusive  control.  Secondly,  the  City  CIO  review  process  has 
caught  departments  who  have  tried  to  purchase  new  data  servers  and  redirected  them  to 
virtualization.  Departments,  therefore,  have  no  choice  in  the  matter.  However,  the  project  has 
apparently  garnered  considerable  savings,  with  DT  quoting  $3  million  in  cost  avoidance  in  the 
last  year  alone. 

eMerge:  Project  eMerge  is  a  "human  capital  management  system"  designed  to  be  a  citywide 
vehicle  for  payroll,  human  resources,  and  benefits  administration  for  all  current  and  retired  City 
employees.  The  system  would  replace  outmoded  applications  and  improve  manual  and  redundant 
business  processes  and  systems.  eMerge  is  considered  to  have  an  advantage  in  its  development  in 
that  the  Controller's  Office  is  its  "Executive  Sponsor."    Originally  estimated  as  a  two-and-a-half 
year  project  of  the  Department  of  Human  Resources,  it  was  restarted  and  moved  to  the 
Controller's  Office  due  to  project  management  issues.  eMerge  is  now  starting  its  fifth  year  of 
development.  The  system  is  currently  in  testing,  with  completion  of  the  core  system  expected  at 
the  end  of  FY201 1-2012.  Because  its  funding  is  covered  by  the  Controller's  Office,  COIT  does 
not  monitor  its  progress  closely,  and  it  is  not  a  significant  part  of  the  ICT  plan. 

The  Justice  Tracking  Information  System  (JUS.T.I.S):  This  ongoing  effort  is  supposed  to 
replace  a  35-plus  year-old  mainframe  applications  system  and  create  a  hub  for  sharing  data 
among  the  several  City  departments  that  handle  criminal  justice  issues  [SFPD,  the  Sheriff, 
Juvenile  Probation,  the  District  Attorney's  Office  (DA),  the  Public  Defender's  Office,  the  San 
Francisco  Superior  Court,  and  Adult  Probation].  These  departments,  along  with  the  Mayor's 
Office,  the  City  Administrator,  the  Commission  on  the  Status  of  Women,  DEM,  and  DT,  form 
the  JUS.T.I.S.  Governance  Council.  Initiated  in  1997  and  still  not  fully  developed,  the  original 
project  was  expected  to  be  completed  in  three  years  at  a  cost  of  $15  million.  Ten  years  later,  and 
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still  incomplete,  costs  have  swelled  to  $25.5  million,  70%  more  than  expected.34  The  program 
was  moved  from  DT  to  the  Office  of  the  City  Administrator  and  assigned  an  Executive  Sponsor 
in  March  201 1.  Because  it  has  existing  funding,  JUS.T.I.S  is  not  included  in  the  five-year  ICT 
plan.  There  is  a  great  deal  of  confusion  about  the  status  of  this  project,  with  some  noting  that  "the 
project  is  completed"  while  others  say  that  the  project  is  "not  finished,  with  no  end  in  sight." 

Future  consolidation  initiatives  could  include  telephony  (done  except  for  PUC  and  Airport 
systems),  as  well  as  disaster  recovery,  desktop  support,  networks,  security  services,  and  help 
desks.  However,  none  of  these  systems  are  consolidated,  and  they  are  not  on  COIT's  agenda. 
While  there  is  a  citywide  consolidation  policy  for  departmental  websites,  in  practice  it  is  not 
being  followed.  SFO,  PUC,  Environment,  Arts  Commission,  Grants  for  the  Arts,  SFMTA,  and 
SFPL  do  not  use  standard  website  development  software. 

F.  Organizational  Structures  for  Technology 

The  structure  of  the  organization  that  provides  technology  services  throughout  the  City  plays 
a  major  role  in  determining  its  effectiveness  and  cost.  As  a  result,  the  Jury  looked  at  various 
organizational  structures  outlined  in  previous  reports,  from  "centralized"  to  "distributed."  The 
"centralized"  structure  has  all  technologists  reporting  to  a  single  head  of  technology  for  the  entire 
organization.  Some  may  work  together  in  a  central  department.  Others  may  work  on  projects  for 
another  department,  and  even  be  physically  located  in  that  department,  but  they  still  report  in  a 
solid-line  relationship  to  a  single  head  of  technology.  From  interviews,  this  was  the  least 
desirable  and  is  considered  an  unworkable  situation.  Many  technological  needs  are  unique  to 
individual  departments,  such  as  billing  in  DPH  and  coordinating  air  traffic  at  SFO,  and  they  each 
require  tailored  systems  best  managed  at  the  departmental  level. 

Equally  undesirable  is  the  "distributed"  structure  where  technologists  are  attached 
exclusively  to  individual  departments  in  a  solid-line  reporting  structure  to  the  department  head. 
The  "distributed"  technologists  work  exclusively  on  the  projects  of  interest  to  their  department. 
Even  common  systems,  such  as  email,  networking  and  servers,  would  be  developed 
independently  within  each  department. 

For  some  time,  the  City  has  been  evolving  toward  a  more  workable  "hybrid"  structure  that 
would  consolidate  those  needs  that  can  be  met  citywide  under  DT,  while  maintaining  unique 
business  functions  under  departmental  control.  This  process  is  not  going  well.  Part  of  the 
problem  is  the  historical  independence  of  departments.  The  other  issue  is  that  one  person  plays 
the  dual  roles  of  both  City  CIO  and  the  Director  of  DT. 

In  the  current  "hybrid"  model,  there  is  no  real  connection  or  reporting  structure  between  the 
City  CIO  and  the  departmental  CIOs  and  ICT  managers,  in  spite  of  the  City  CIO  being  charged 
with  the  "authority  and  responsibility  to  ...  implement  COIT  standards,  policies,  and  procedures 
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for  all  City  Departments."  There  have  been  and  continues  to  be  informal  "lunch"  meetings  of 
some  departmental  CIOs,  but  these  meetings  lack  structure,  do  not  involve  the  City  CIO,  and  do 
not  provide  for  any  formal  relationship  among  them  or  with  the  City  CIO.  They  are  also 
infrequent  and  insufficient  for  the  sharing  of  information,  airing  policy  concerns  and  suggestions, 
and  cultivating  a  citywide  focus  on  ICT.  The  cooperative  attitude  encouraged  by  the  Budget 
Analyst's  report  in  2007,  and  apparently  seen  by  the  2008-2009  Jury,  no  longer  exists.  If  there 
truly  was  a  cooperative  attitude  three  years  ago,  its  existence  today  is  spotty  at  best. 

Some  CIOs  and  ICT  managers  are  not  ready  to  cooperate  fully  with  a  City  CIO  who  is  also 
Director  of  DT.  Many  see  DT,  historically  and  presently,  as  badly  managed  and  housing  a  less 
skilled  staff  than  their  own.  Dissociating  the  role  of  the  City  CIO  from  DT  would  help,  along 
with  establishing  a  new  reporting  relationship  among  the  City  CIO  and  the  various  departments 
with  ICT  groups. 

Neither  a  "centralized"  organization  with  the  City  CIO  responsible  for  all  technology,  nor  a 
completely  "distributed"  approach  with  department  CIOs/ICT  managers  focused  only  on  their 
department  needs,  would  foster  cooperation.  Instead,  a  dotted-line  relationship  between 
department  CIOs/ICT  managers  and  the  City  CIO  for  all  citywide  technology  is  most 
appropriate.  A  dotted-line  reporting  structure  is  a  style  of  management  where  an  individual  has 
two  reporting  superiors  (bosses)  -  one  functional  and  one  operational.  This  is  commonly  seen  in 
project  management  where  an  engineer,  for  example,  reports  to  the  chief  engineer  functionally, 
but  reports  to  the  project  manager  on  operational  project  issues.  Here,  departmental  CIOs/ICT 
managers  would  report  to  the  City  CIO  while  at  the  same  time  remain  employees  of  their  current 
departments  and  reporting  to  the  departmental  executives. 

Under  this  system,  departmental  managers  would  continue  to  be  administratively  in  charge  of 
their  CIOs  and  would  continue  to  hold  them  responsible  for  department  specific  systems  and 
programs.  They  would  also  look  to  their  own  CIOs  to  integrate  citywide  systems  and  programs 
into  their  departments.  At  the  same  time,  departmental  CIOs  would  join  with  their  colleagues  in 
a  collaborative  effort  under  the  City  CIO's  leadership,  applying  citywide  interests  in  creating 
efficient  and  effective  systems  and  programs  for  use  throughout  the  City.  The  departmental  CIOs 
would  keep  their  departmental  heads  informed  of  their  efforts  while  reporting  departmental 
concerns  to  the  City  CIO. 

The  roles  of  City  CIO  and  of  Director  of  DT  are  fundamentally  different  jobs.  The  latter 
leads  the  department  and  improves  its  operations.  The  former  is  more  strategic  in  leading  ICT 
departmental  managers  toward  finding  common  technological  elements  among  them  with  an  eye 
to  building  better,  less  costly,  and  more  efficient  technology  citywide. 

Finally,  departmental  CIOs/ICT  managers  need  to  refocus  their  interests  from  departmental 
to  a  more  citywide  view  in  their  work.  There  must  be  a  trusting  relationship  between  the  City 
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CIO  and  the  department  CIOs/ICT  managers,  one  built  on  respect,  cooperation,  and  effective 
communication.  Only  an  individual  with  the  appropriate  authority,  including  the  ability  to  have 
input  into  departmental  ICT  staffing  at  the  senior  level  and  departmental  budgets,  can 
accomplish  this  coordination.  The  City  CIO  should  be  vested  with  the  full  support  of  City  leaders 
and  the  tools  necessary  to  implement  his  authority  as  mandated  in  the  Administrative  Code, 
including  having  separate  staff. 

Given  the  City's  history  in  technology,  this  may  take  some  time  and  effort,  but  continuing 
with  the  current  organizational  structure  only  leads  to  inefficient  and  ineffective  citywide 
technology  operations. 

G  Findings 

Fl.  Delegating  the  attendance  of  COIT  meetings  by  the  Mayor  to  a  representative  sends  a 
negative  message  to  department  heads  and  CIOs  that  internal  citywide  technology  issues  are  not 
a  high  priority  for  the  Mayor. 

A  response  is  requested  from  the  Mayor  and  the  Board  of  Supervisors. 

F2.  The  Department  of  Technology  continues  to  be  perceived  by  many  of  its  customers  as 
providing  unsatisfactory  service  in  terms  of  quality,  reliability,  timeliness,  and  cost. 

Responses  are  requested  from  the  Board  of  Supervisors,  the  Chair  of  COIT,  the  Controller, 
the  City  CIO,  and  the  departmental  CIOs  or  IT  Directors  from  the  Airport,  the  Department  of 
Emergency  Management,  the  General  Services  Agency,  the  Department  of  Public  Works,  the 
Human  Services  Agency,  the  SF  Municipal  Transportation  Agency,  the  SF  Police  Department, 
the  Department  of  Public  Health,  and  the  Public  Utilities  Commission. 

F3.  There  are  consequences  to  the  Department  of  Technology  for  failing  to  deliver  timely 
and  high  quality  services,  including  the  Mayor  and  Board  of  Supervisors  continually  cutting 
DT's  budget. 

Responses  are  requested  from  the  Mayor,  the  Board  of  Supervisors,  the  Controller,  the  Chair 
of  COIT,  and  the  City  CIO. 

F4.  Another  consequence  to  the  Department  of  Technology  for  unsatisfactory  service  is  the 
reluctance  of  departments  to  participate  in  citywide  initiatives  and  to  give  up  their  operational 
independence. 

Responses  are  requested  from  the  Mayor,  the  Board  of  Supervisors,  the  Chair  of  COIT,  the 
City  CIO  and  the  departmental  CIOs  or  IT  Directors  from  the  Airport,  the  Department  of 
Emergency  Management,  the  General  Services  Agency,  the  Department  of  Public  Works,  the 
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Human  Services  Agency,  the  SF  Municipal  Transportation  Agency,  the  SF  Police  Department, 
the  Department  of  Public  Health,  and  the  Public  Utilities  Commission. 

F5.  COIT  policies  and  citywide  consolidation  initiatives  are  not  communicated  to 
Department  Heads  and  CIOs  effectively  by  the  Mayor  and  COIT. 

Responses  are  requested  from  the  Mayor,  the  Board  of  Supervisors,  the  Chair  of  COIT,  the 
City  CIO,  and  the  Department  Heads  and  CIOs  or  IT  Directors  from  the  Airport,  the  Department 
of  Emergency  Management,  the  General  Services  Agency,  the  Department  of  Public  Works,  the 
Human  Services  Agency,  the  SF  Municipal  Transportation  Agency,  the  SF  Police  Department, 
the  Department  of  Public  Health,  and  the  Public  Utilities  Commission. 

F6.  COIT  is  not  in  compliance  with  the  Administrative  Code  by  failing  to  find  and  appoint 
two  non-voting,  non-City  employee  members. 

Responses  are  requested  from  the  Mayor,  the  Board  of  Supervisors,  the  City  Attorney,  the 
Chair  of  COIT  and  the  City  CIO. 

F7.  The  current  citywide  ICT  organizational  structure  hinders  the  City  CIO  from  fully  using 
the  established  "authority  and  responsibility  necessary  to  ...  implement  COIT  standards, 
policies,  and  procedures  for  all  City  Departments." 

Responses  are  requested  from  the  Mayor,  the  Board  of  Supervisors,  the  Chair  of  COIT,  and 
the  City  CIO. 

F8.  The  strategic  role  of  the  City  CIO  and  the  operational  role  of  the  Director  of  DT  are  two 
fundamentally  different  and  equally  full-time  jobs. 

Responses  are  requested  from  the  Mayor,  the  Board  of  Supervisors,  the  Department  of 
Human  Resources,  the  Chair  of  COIT,  and  the  City  CIO. 

F9.  Departmental  CIOs  have  no  formal  forum  to  communicate  with  each  other  or  coordinate 
common  technology  issues. 

Responses  are  requested  from  the  Board  of  Supervisors,  the  Chair  of  COIT,  the  Controller, 
the  City  CIO,  and  the  departmental  CIOs  or  IT  Directors  from  the  Airport,  the  Department  of 
Emergency  Management,  the  General  Services  Agency,  the  Department  of  Public  Works,  the 
Human  Services  Agency,  the  SF  Municipal  Transportation  Agency,  the  SF  Police  Department, 
the  Department  of  Public  Health,  and  the  Public  Utilities  Commission. 
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F10.  The  lack  of  a  functional  reporting  relationship  between  the  City  CIO  and  the 
departmental  CIOs  is  a  fundamental  weakness  in  implementing  common  citywide  programs. 

Responses  are  requested  from  the  Mayor,  the  Board  of  Supervisors,  the  Controller,  the  City 
CIO,  and  the  departmental  CIOs  or  IT  Directors  from  the  Airport,  the  Department  of  Emergency 
Management,  the  General  Services  Agency,  the  Department  of  Public  Works,  the  Human 
Services  Agency,  the  SF  Municipal  Transportation  Agency,  the  SF  Police  Department,  the 
Department  of  Public  Health,  and  the  Public  Utilities  Commission. 

ill.  Allowing  common  ICT  functions  to  be  addressed  and  performed  on  a  department-by- 
department  basis  has  led  to  duplication  of  effort  and  unnecessary  spending. 

Responses  are  requested  from  the  Mayor,  the  Board  of  Supervisors,  the  Controller,  the  City 
CIO,  and  the  departmental  CIOs  or  IT  Directors  from  the  Airport,  the  Department  of  Emergency 
Management,  the  General  Services  Agency,  the  Department  of  Public  Works,  the  Human 
Services  Agency,  the  SF  Municipal  Transportation  Agency,  the  SF  Police  Department,  the 
Department  of  Public  Health,  and  the  Public  Utilities  Commission. 

F12.  The  five-year  ICT  plan  does  not  include:  (1)  ongoing  operational  activities,  and  (2) 
projects  currently  in  progress  with  prior  funding. 

Responses  are  requested  from  the  Mayor,  the  Board  of  Supervisors,  the  Controller,  the  Chair 
of  COIT,  the  City  CIO,  and  the  JUS.T.I.S  Governance  Council. 

F13.  There  are  no  consolidated  citywide  ICT  budget  and  staffing  plans. 

Responses  are  requested  from  the  Mayor,  the  Board  of  Supervisors,  the  Controller,  the  Chair 
of  COIT,  the  City  CIO,  and  the  Department  Heads  and  CIOs  or  IT  Directors  from  the  Airport, 
the  Department  of  Emergency  Management,  the  General  Services  Agency,  the  Department  of 
Public  Works,  the  Human  Services  Agency,  the  SF  Municipal  Transportation  Agency,  the  SF 
Police  Department,  the  Department  of  Public  Health,  and  the  Public  Utilities  Commission. 

H.  Recommendations 

Rl.  The  Mayor  regularly  attend  COIT  meetings  to  communicate  his  interest  and  support  of 
internal  citywide  technology  and  move  it  forward  within  City  government. 

Response  is  requested  from  the  Mayor. 
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R2.  The  Budget  Analyst  or  the  Controller  perform  a  management  audit  evaluating  the 
Department  of  Technology's  functions  to  determine  if  the  Department  adequately  communicates 
with  other  departments,  and  how  to  alleviate  the  Department's  barriers  to  better  performance. 

Responses  are  requested  from  the  Mayor,  the  Board  of  Supervisors,  the  Controller,  Budget 
Analyst,  the  City  CIO,  and  the  departmental  CIOs  or  IT  Directors  from  the  Airport,  the 
Department  of  Emergency  Management,  the  General  Services  Agency,  the  Department  of  Public 
Works,  the  Human  Services  Agency,  the  SF  Municipal  Transportation  Agency,  the  SF  Police 
Department,  the  Department  of  Public  Health,  and  the  Public  Utilities  Commission. 

R3.  Policies  and  citywide  consolidation  initiatives  adopted  by  COIT  be  communicated  as 
Mayoral  Directives  to  Department  Heads  and  CIOs. 

Responses  are  requested  from  Mayor,  the  Chair  of  COIT,  and  the  City  CIO. 

R4.  COIT  appoint  two  non-voting,  non-City  employee  members  to  sit  on  COIT  without 
further  delay. 

Responses  are  requested  from  the  Mayor,  the  Board  of  Supervisors,  the  City  Attorney,  the 
Chair  of  COIT  and  the  City  CIO. 

R5.  The  City  CIO  develop  consolidated  citywide  comprehensive  ICT  budget  and  staffing 
plans,  reviewed  and  approved  by  COIT,  and  take  the  lead  in  its  presentation  to  the  Mayor's 
Budget  Office  and  the  Board  of  Supervisors. 

Responses  are  requested  from  the  Mayor,  the  Board  of  Supervisors,  the  Controller,  the 
Department  of  Human  Resources,  the  Chair  of  COIT,  the  City  CIO,  and  Department  Heads  and 
CIOs  or  IT  Directors  from  the  Airport,  the  Department  of  Emergency  Management,  the  General 
Services  Agency,  the  Department  of  Public  Works,  the  Human  Services  Agency,  the  SF 
Municipal  Transportation  Agency,  the  SF  Police  Department,  the  Department  of  Public  Health, 
and  the  Public  Utilities  Commission. 

R6.  Subsequent  to  COIT  approval  of  the  ICT  budget  and  staffing  plans,  COIT  and  the  City 
CIO  monitor  adherence  to  these  plans. 

Responses  are  requested  from  the  Mayor,  the  Board  of  Supervisors,  the  Controller,  the 
Department  of  Human  Resources,  the  Chair  of  COIT,  the  City  CIO,  and  Department  Heads  and 
CIOs  or  IT  Directors  from  the  Airport,  the  Department  of  Emergency  Management,  the  General 
Services  Agency,  the  Department  of  Public  Works,  the  Human  Services  Agency,  the  SF 
Municipal  Transportation  Agency,  the  SF  Police  Department,  the  Department  of  Public  Health, 
and  the  Public  Utilities  Commission. 
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R7.  The  City  CIO  position  be  elevated  in  authority,  responsibility,  and  accountability  by 
creating  functional  "dotted-line"  relationships  between  the  City  CIO  and  the  departmental  CIOs. 

Responses  are  requested  from  Mayor,  the  Board  of  Supervisors,  the  Controller,  City  CIO, 
and  Department  Heads  and  CIOs  or  IT  Directors  from  the  Airport,  the  Department  of  Emergency 
Management,  the  General  Services  Agency,  the  Department  of  Public  Works,  the  Human 
Services  Agency,  the  SF  Municipal  Transportation  Agency,  the  SF  Police  Department,  the 
Department  of  Public  Health,  and  the  Public  Utilities  Commission. 

R8.  Provide  staff  support  to  both  the  City  CIO  and  COIT. 

Responses  are  requested  from  Mayor,  the  Board  of  Supervisors,  the  Controller,  City  CIO, 
and  Department  Heads  and  CIOs  or  IT  Directors  from  the  Airport,  the  Department  of  Emergency 
Management,  the  General  Services  Agency,  the  Department  of  Public  Works,  the  Human 
Services  Agency,  the  SF  Municipal  Transportation  Agency,  the  SF  Police  Department,  the 
Department  of  Public  Health,  and  the  Public  Utilities  Commission. 

R9.  Amend  Administrative  Code,  Section  22A.4  and  22A.7,  to  separate  the  position  of  City 
CIO  from  the  Department  of  Technology. 

Responses  are  requested  from  the  Mayor,  the  Board  of  Supervisors,  the  Chair  of  COIT,  and 
the  City  CIO. 

RIO.  Amend  Administrative  Code,  Sections  22A.4  and  22A.7,  to  create  the  separate  position 
of  Director  of  DT,  appointed  by  and  reporting  to  the  City  CIO. 

Responses  are  requested  from  Mayor,  the  Board  of  Supervisors,  the  Chair  of  COIT,  and  the 
City  CIO. 

II.  A  Dearth  of  ICT  Information 

The  Jury,  in  conducting  this  investigation,  found  a  dearth  of  in-depth  information  about 
technology  in  the  City,  including:  technology  usage;  staffing  requirements;  and  overall  costs. 

A.  Technology  Reporting 

ICT  planning  and  reporting  is  focused  on  individual  projects.  Even  the  recent  five-year  ICT 
Plan  is  focused  on  projects,  including  consolidation  initiatives,  but  contains  little  citywide  data 
on  costs,  personnel,  or  equipment.  Individual  departments  create  and  maintain  information  on 
their  own  ICT  plans.  COIT  also  collects  this  information.  However,  none  of  this  information  is 
consolidated  or  used  for  later  citywide  analysis.  The  lack  of  hard,  comprehensive  financial 
information  has  discouraged  decision-makers,  particularly  those  in  the  top  leadership  positions, 
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from  tackling  technology  issues  citywide  or  seeing  its  potential  in  furthering  City  programs  and 
reducing  costs.  Sound  management  and  accountability  require  such  data.  Little  attempt  has  been 
made  over  the  years  to  track,  analyze,  and  evaluate  the  costs  related  to  ICT.  No  citywide 
comprehensive  ICT  annual  report  is  made  to  the  Mayor  or  Board  of  Supervisors,  other  than  a 
presentation  of  ICT  project  plans  for  budget  proposals  and  hearings.  The  structure  of  ICT 
citywide  does  not  make  this  data  visible  to  the  public  or  to  decision-makers. 

B.  Asset  Management 

While  departments  often  keep  track  of  the  equipment  and  software  they  own,  there  is  no 
citywide  ICT  asset  management  system  to  track  hardware  and  other  equipment,  software,  and 
licenses.  The  lack  of  citywide  information  hampers  the  ability  of  COIT  and  the  City  CIO  to 
identify  duplication  in,  and  opportunities  to  share,  equipment  and  licenses.  An  inventory  would 
provide  City  leaders  critical  information  from  when  to  upgrade  software  to  developing  a  standard 
schedule  for  equipment  replacements  across  departments,  large  and  small.  Furthermore,  an 
inventory  would  allow  the  City  to  track  the  life  expectancies  of  critical  computer  systems  and 
determine  a  replacement  schedule,  and  budget  for  the  highest-priority  systems. 

C.  Human  Resource  Management 

There  also  is  no  effort  to  systematically  catalog  the  skill  sets  of  ICT  personnel  to  ensure  that 
skills  match  the  business  needs  of  departments  or  that  appropriate  training  opportunities  are 
offered.  With  this  data,  it  would  be  easier  to  exchange  or  temporarily  transfer  department  ICT 
staff  for  short-term  assignments,  foster  a  more  creative  work  environment,  and  provide  a  better 
approach  to  resolving  ICT  problems. 

D.  IT  Spending 

There  are  49  departments  in  the  body  of  San  Francisco  City  government  for  which  ICT 
financial  budgets  are  identified  and  reported  by  the  SF  Controller's  Office  (see  Table  2).  The 
201 1-12  summary  table  includes  information  on  all  City  ICT  budgets  (ICT  staff,  non-ICT  staff 
doing  ICT  work,  professional  services,  materials  and  supplies,  equipment,  and  licenses  and  work 
orders)  totaling  $196  million.  These  figures  represent  merely  what  is  budgeted,  not  what  is 
actually  spent.  Several  departments  have  been  able  to  reallocate  monies  toward  the  funding  of 
ICT  projects  from  other  sources  within  their  budgets  but  are  not  reflected  in  the  Controller's 
summary.  Some  personnel  and  costs  outside  of  ICT  job  classifications,  which  COIT  funds  and 
which  DT  considers  to  be  part  of  technology,  are  not  included,  such  as:  new  media,  telephony, 
and  radio  personnel.  A  more  accurate  accounting  of  ICT  costs  is  estimated  to  be  closer  to  $250 
million  according  to  those  interviewed  by  the  Jury. 
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In  the  Controller's  chart,  ten  departments  account  for  81%  of  total  ICT  spending.  However, 
this  information  is  a  summary  and  cannot  be  used  to  determine  savings  that  might  be  captured, 
particularly  due  to  consolidations  and  system  upgrades. 

E.  Reporting  and  Measures 

As  mentioned  in  Lowery's  2002  report,  An  Enterprise  Approach  to  IT,  as  well  as  by 
interviewees,  there  is  a  need  for  an  accurate  baseline  assessment  of  where  the  City  is  in  terms  of 
ICT  performance  and  expenditures,  both  at  DT  and  at  the  departmental  levels.  The  report 

35  1  * 

suggested  a  survey   of  every  City  department.  Besides  measuring  quantitative  data  such  as 
system  uptime  and  help  call  response  time,  both  at  DT  and  the  departmental  level,  the  survey 
should  include: 

•  what  ICT  services  the  departments  have  now; 

•  how  the  departments  currently  ensure  they  receive  timely  and  high  quality  ICT  service 
and  support; 

•  how  the  departments  currently  measure  success  of  ICT  services  and  projects; 

•  how  and  why  the  departments  currently  split  their  ICT  dollars  between  their  departments, 
DT,  and  outside  contractors; 

•  how  departments  rank  their  current  level  of  satisfaction  with  services  the  departments 
receive  from  DT; 

•  how  departments  rank  their  current  level  of  satisfaction  with  their  internal  ICT  services; 
and 

•  what  departments  see  as  missing  critical  ICT  services. 

An  ICT  needs  assessment  for  smaller  departments  has  not  been  conducted.  This  survey  is  as 
needed  today  as  it  was  in  2002,  and  would  be  invaluable  in  assessing  improvements  in  customer 
service  and  in  tracking  projected  and  actual  long-term  savings,  once  consolidations  and  other 
ICT  systems  are  in  place.  Comparative  data  can  be  used  to  benchmark  ICT  expenditures,  to 
capture  areas  of  concern  and  to  identify  successes  and  how  to  exploit  them. 

F.  Findings 

F14.  Although  COIT,  DT,  and  a  City  CIO,  address  technology  on  a  citywide  basis, 
technology  is  not  treated  as  a  distinct  citywide  organizational  entity. 

Responses  requested  from  the  Mayor,  the  Board  of  Supervisors,  the  Controller,  the  Chair  of 
COIT,  the  City  CIO,  and  the  Department  Heads  and  CIOs  or  IT  Directors  from  the  Airport,  the 
Department  of  Emergency  Management,  the  General  Services  Agency,  the  Department  of  Public 
Works,  the  Human  Services  Agency,  the  SF  Municipal  Transportation  Agency,  the  SF  Police 
Department,  the  Department  of  Public  Health,  and  the  Public  Utilities  Commission. 
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F15.  There  is  no  comprehensive  annual  reporting  on  the  state  of  technology  within  City 
government  presented  to  the  Mayor  or  the  Board  of  Supervisors. 

Responses  requested  from  the  Mayor,  the  Board  of  Supervisors,  the  Controller,  the  Chair  of 
COIT,  the  City  CIO,  and  the  Department  Heads  and  CIOs  or  IT  Directors  from  the  Airport,  the 
Department  of  Emergency  Management,  the  General  Services  Agency,  the  Department  of  Public 
Works,  the  Human  Services  Agency,  the  SF  Municipal  Transportation  Agency,  the  SF  Police 
Department,  the  Department  of  Public  Health,  and  the  Public  Utilities  Commission. 

F16.  There  is  a  scarcity  of  consolidated  citywide  data  in  the  technological  arena,  separate 
from  departmental  budgets. 

Responses  requested  from  the  Mayor,  the  Board  of  Supervisors,  the  Controller,  the  Chair  of 
COIT,  the  City  CIO,  and  the  Department  Heads  and  CIOs  or  IT  Directors  from  the  Airport,  the 
Department  of  Emergency  Management,  the  General  Services  Agency,  the  Department  of  Public 
Works,  the  Human  Services  Agency,  the  SF  Municipal  Transportation  Agency,  the  SF  Police 
Department,  the  Department  of  Public  Health,  and  the  Public  Utilities  Commission. 

F17.  COIT  concentrates  on  the  design  and  implementation  of  individual  projects  rather  than 
citywide  costs  and  savings  stemming  from  these  projects. 

Responses  requested  from  the  Mayor,  the  Board  of  Supervisors,  the  Controller,  the  Chair  of 
COIT,  the  City  CIO,  and  the  Department  Heads  and  CIOs  or  IT  Directors  from  the  Airport,  the 
Department  of  Emergency  Management,  the  General  Services  Agency,  the  Department  of  Public 
Works,  the  Human  Services  Agency,  the  SF  Municipal  Transportation  Agency,  the  SF  Police 
Department,  the  Department  of  Public  Health,  and  the  Public  Utilities  Commission. 

F18.  There  is  a  need  for  a  citywide  ICT  asset  management  system. 

Responses  requested  from  the  Mayor,  the  Board  of  Supervisors,  the  Controller,  the  Chair  of 
COIT,  the  City  CIO,  and  the  Department  Heads  and  CIOs  or  IT  Directors  from  the  Airport,  the 
Department  of  Emergency  Management,  the  General  Services  Agency,  the  Department  of  Public 
Works,  the  Human  Services  Agency,  the  SF  Municipal  Transportation  Agency,  the  SF  Police 
Department,  the  Department  of  Public  Health,  and  the  Public  Utilities  Commission. 

F19.  There  is  a  need  for  a  citywide  database  of  ICT  personnel. 

Responses  requested  from  the  Mayor,  the  Board  of  Supervisors,  the  Controller,  the  Chair  of 
COIT,  the  City  CIO,  and  the  Department  Heads  and  CIOs  or  IT  Directors  from  the  Airport,  the 
Department  of  Emergency  Management,  the  General  Services  Agency,  the  Department  of  Public 
Works,  the  Human  Services  Agency,  the  SF  Municipal  Transportation  Agency,  the  SF  Police 
Department,  the  Department  of  Public  Health,  and  the  Public  Utilities  Commission. 
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F20.  There  is  no  effort  to  gather  and  utilize  comprehensive  quantitative  data  to  track  how 
ICT  currently  functions. 

Responses  are  requested  from  the  Mayor,  the  Board  of  Supervisors,  the  Controller,  the  Chair 
of  COIT,  the  City  CIO,  and  the  Department  Heads  and  CIOs  or  IT  Directors  from  the  Airport, 
the  Department  of  Emergency  Management,  the  General  Services  Agency,  the  Department  of 
Public  Works,  the  Human  Services  Agency,  the  SF  Municipal  Transportation  Agency,  the  SF 
Police  Department,  the  Department  of  Public  Health,  and  the  Public  Utilities  Commission. 

F21.  The  ICT  5-year  plan  is  not  a  strategic  plan  and  does  not  calculate  how  changes  in  ICT 
systems  would  impact  City  operations  and  costs. 

Responses  are  requested  from  the  Mayor,  the  Board  of  Supervisors,  the  Controller,  the  Chair 
of  COIT,  the  City  CIO,  and  the  Department  Heads  and  CIOs  or  rT  Directors  from  the  Airport, 
the  Department  of  Emergency  Management,  the  General  Services  Agency,  the  Department  of 
Public  Works,  the  Human  Services  Agency,  the  SF  Municipal  Transportation  Agency,  the  SF 
Police  Department,  the  Department  of  Public  Health,  and  the  Public  Utilities  Commission. 

G.  Recommendations 

Rll.  The  City  CIO  work  with  the  Controller  to  conduct  a  survey,  including,  but  not  limited 
to,  performance  data,  client  satisfaction,  decision-making  and  evaluation  criteria,  inventory  of 
services,  and  needs  assessment,  first  for  baseline  figures  and  then  annually  to  measure 
improvement  over  the  baseline  figures. 

Responses  are  requested  from  the  Mayor,  the  Board  of  Supervisors,  the  Controller,  the  Chair 
of  COn,  the  City  CIO,  and  the  Department  Heads  and  CIOs  or  IT  Directors  from  the  Airport, 
the  Department  of  Emergency  Management,  the  General  Services  Agency,  the  Department  of 
Public  Works,  the  Human  Services  Agency,  the  SF  Municipal  Transportation  Agency,  the  SF 
Police  Department,  the  Department  of  Public  Health,  and  the  Public  Utilities  Commission. 

R12.  The  City  CIO  report  annually  on  the  state  of  technology  in  the  City  to  the  Mayor  and 
the  Board  of  Supervisors. 

Responses  are  requested  from  the  Mayor,  the  Board  of  Supervisors,  the  Controller,  the  Chair 
of  COn,  the  City  CIO,  and  the  Department  Heads  and  CIOs  or  TT  Directors  from  the  Airport, 
the  Department  of  Emergency  Management,  the  General  Services  Agency,  the  Department  of 
Public  Works,  the  Human  Services  Agency,  the  SF  Municipal  Transportation  Agency,  the  SF 
Police  Department,  the  Department  of  Public  Health,  and  the  Public  Utilities  Commission. 
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R13.  The  City  CIO  and  the  Controller  create  a  citywide  asset  management  system  for  ICT 
equipment. 

Responses  are  requested  from  the  Mayor,  the  Board  of  Supervisors,  the  Controller,  the  Chair 
of  COIT,  the  City  CIO,  and  the  Department  Heads  and  CIOs  or  IT  Directors  from  the  Airport, 
the  Department  of  Emergency  Management,  the  General  Services  Agency,  the  Department  of 
Public  Works,  the  Human  Services  Agency,  the  SF  Municipal  Transportation  Agency,  the  SF 
Police  Department,  the  Department  of  Public  Health,  and  the  Public  Utilities  Commission. 

R14.  The  City  CIO  and  DHR  create  a  citywide  skills  database  for  personnel,  to  catalog  such 
skills  as  programming  languages,  web  development,  database,  networking,  and  operating 
systems. 

Responses  are  requested  from  the  Mayor,  the  Board  of  Supervisors,  the  Department  of 
Human  Resources,  the  Chair  of  COrT,  the  City  CIO,  and  the  departmental  CIOs  or  IT  Directors 
from  the  Airport,  the  Department  of  Emergency  Management,  the  General  Services  Agency,  the 
Department  of  Public  Works,  the  Human  Services  Agency,  the  SF  Municipal  Transportation 
Agency,  the  SF  Police  Department,  the  Department  of  Public  Health,  and  the  Public  Utilities 
Commission,  and  Local  21. 

III.  The  Need  for  a  Citywide  Staffing  Plan 

As  noted  earlier,  the  Administrative  Code,  without  much  definition,  requires  an  ICT  staffing 
plan.  This  plan  should  address,  among  other  things,  two  major  issues:  the  classification  of  ICT 
personnel,  whether  Permanent  Civil  Service  (PCS)  or  Permanent  Exempt  (PEX),  and  the  need 
for  a  more  streamlined  hiring  process. 

A.  Classification  of  Positions 

Most  tech  positions  within  the  City  are  filled  as  PCS.  However,  technology  is  a  dynamic 
field,  and  it  is  hard  to  predict  even  within  five  years'  time  what  that  technology  is  going  to  look 
like  and  what  skill  sets  are  going  to  be  needed.  There  is  a  constant  need  for  training,  and  not  all 
employees  can  be  retrained  to  fit  the  changing  business  needs  of  ICT  units.  This  becomes  a 
problem  within  the  department,  not  just  for  managers  but  also  for  motivated  colleagues  whose 
morale  is  affected  by  significantly  less  motivated  co-workers. 

Under  PCS,  employees  acquire  certain  rights  to  their  positions,  and  there  is  less  flexibility  to 
hire  new  employees,  move  employees  around  on  an  "as  needed"  basis,  or  terminate  them.  Under 
PEX,  however,  employees  are  considered  "at  will"  and  serve  at  the  pleasure  of  their  appointing 
officer.  Department  heads  have  more  discretion  in  the  use  of  the  "merit  system"  for  exempt 
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positions.  Under  the  Charter,    19  categories  of  employment  are  exempt  from  civil  service.  These 
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are  divided  into  three  groups.  Group  I  consists  of  such  positions  as  elected  officials,  heads  and 
deputy  heads  of  agencies  and  departments,  and  members  of  commissions  and  other  advisory 
committees.  Group  JJ  includes  such  named  positions  as  attorneys,  physicians,  dentists,  the  law 
librarian,  the  actuary  of  the  Employee's  Retirement  Board,  and  other  positions  that  were 
designated  exempt  under  the  1932  Charter,  long  before  information  technology  became  a 
professional  category.  Group  HI  includes  temporary  and  seasonal  appointments  and  those  hired 
for  special  projects  or  for  professional  services  with  limited  term  funding  (generally  approved  for 
up  to  three  years  of  employment).  Currently,  approximately  15%  of  all  active  ICT  employees  are 

•  37 

Group  HI  exemptions.    But,  it  is  a  sometimes  arduous  approval  process  to  create  such  positions 
in  the  City  and  can  involve  appeals  by  unions  to  the  Civil  Service  Commission. 

The  last  time  the  Charter  was  changed  to  expand  exempt  categories  was  in  1999.  Under 
Proposition  E,  the  City  created  SFMTA  and  added  their  managerial  positions  as  another  category 
of  exempt  appointments.  It  is  time  to  make  another  Charter  change  to  add  technologists  as  a 
Group  II  exemption  category  from  civil  service.  This  category  could  include  computer  operators, 
LAN  administrators,  database  administrators,  programmers,  and  ICT  project  managers  and 
analysts.  As  departmental  technology  changes,  employees  can  be  offered  training  opportunities, 
or,  as  "at  will"  employees,  be  terminated  to  more  nearly  match  changing  business  needs  with 
staff  skills. 

B.  Hiring  Practices 

Another  issue  is  the  City's  ICT-position  hiring  practices.  With  more  private  firms  moving 
into  the  City,  competition  for  the  best  ICT  talent  will  only  increase.  Hiring  processes  are  not 
designed  to  meet  the  need  to  make  timely  job  offers.  For  some  managers,  this  has  meant  they  are 
not  getting  the  best  people.  The  process  for  hiring  a  PCS  employee  is  cumbersome  and  drags  on 
for  several  months.  First,  DHR  is  involved  in  posting  the  positions  and  screening  the  applicants 
for  education,  experience,  and  certification  qualifications.  Local  21  is  also  involved  with  testing 
and  ranking  procedures.  An  applicant  list  is  then  created,  with  the  top  three  scorers  sent  to  the 
hiring  department  to  interview.  However,  priority  is  given  to  former  employees  who  have  been 
laid  off.  These  positions  are  posted  for  three  months;  if  a  suitable  candidate  is  not  found,  the 
position  is  posted  for  another  three  months,  and  a  new  list  is  created.  There  is  also  always  the 
possibility  that  even  though  the  position  had  been  previously  approved,  the  Mayor  may  declare  a 
hiring  freeze.  This  hiring  process  for  PCS  positions  has  sometimes  gone  as  long  as  eight  months 
before  a  candidate  is  able  to  come  onboard. 

Hiring  PEX  employees  is  a  much  faster  process.  Job  descriptions  are  written  by  the 
respective  departments  and  are  posted  by  DHR.  Candidates  that  have  the  requirements  are 
interviewed  by  the  respective  departments.  If  a  candidate  is  accepted  by  the  departmental  CIO 
and  the  department  head,  an  offer  is  made.  This  hiring  process  can  take  approximately  2-3 
months. 
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C.  Findings 

F22.  City  ICT  managers  are  experiencing  a  growing  difficulty  in  hiring  technologists  with 
"cutting  edge"  knowledge,  skills,  and  experience. 

Responses  are  requested  from  the  Mayor,  the  Board  of  Supervisors,  the  Department  of 
Human  Resources,  the  City  CIO,  and  the  departmental  CIOs  or  IT  Directors  from  the  Airport, 
the  Department  of  Emergency  Management,  the  General  Services  Agency,  the  Department  of 
Public  Works,  the  Human  Services  Agency,  the  SF  Municipal  Transportation  Agency,  the  SF 
Police  Department,  the  Department  of  Public  Health,  and  the  Public  Utilities  Commission,  and 
Local  21. 

F23.  Relying  on  Permanent  Civil  Service  as  a  standard  way  of  hiring  technologists  is  too 
slow  and  cumbersome  for  the  business  needs  of  ICT  units. 

Responses  are  requested  from  the  Mayor,  the  Board  of  Supervisors,  the  Department  of 
Human  Resources,  the  City  CIO,  and  the  departmental  CIOs  or  IT  Directors  from  the  Airport, 
the  Department  of  Emergency  Management,  the  General  Services  Agency,  the  Department  of 
Public  Works,  the  Human  Services  Agency,  the  SF  Municipal  Transportation  Agency,  the  SF 
Police  Department,  the  Department  of  Public  Health,  and  the  Public  Utilities  Commission,  and 
Local  21. 

F24.  Relying  on  Permanent  Civil  Service  as  a  standard  way  of  hiring  technologists  prevents 
the  city  from  attracting  top  talent  from  the  private  sector. 

Responses  are  requested  from  the  Mayor,  the  Board  of  Supervisors,  the  Department  of 
Human  Resources,  the  City  CIO,  and  the  departmental  CIOs  or  IT  Directors  from  the  Airport, 
the  Department  of  Emergency  Management,  the  General  Services  Agency,  the  Department  of 
Public  Works,  the  Human  Services  Agency,  the  SF  Municipal  Transportation  Agency,  the  SF 
Police  Department,  the  Department  of  Public  Health,  and  the  Public  Utilities  Commission,  and 
Local  21. 

D.  Recommendations 

R15.  Revise  the  Charter  so  that  all  vacant  and  new  technology  positions  be  classified  as 
Group  II  exempt  positions. 

Responses  are  requested  from  the  Mayor,  the  Board  of  Supervisors,  the  Department  of 
Human  Resources,  the  City  CIO,  and  the  departmental  CIOs  or  IT  Directors  from  the  Airport, 
the  Department  of  Emergency  Management,  the  General  Services  Agency,  the  Department  of 
Public  Works,  the  Human  Services  Agency,  the  SF  Municipal  Transportation  Agency,  the  SF 
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Police  Department,  the  Department  of  Public  Health,  and  the  Public  Utilities  Commission,  and 
Local  21 . 

R16.  The  City  CIO  be  involved,  with  department  heads,  in  hiring  decisions  for  their  highest 
level  ICT  personnel. 

Responses  are  requested  from  the  Mayor,  the  Board  of  Supervisors,  the  Chair  of  COIT,  the 
City  CIO,  and  the  Department  of  Human  Resources. 

R17.  The  City  CIO  be  included,  with  department  heads,  in  the  performance  review  process 
of  senior  ICT  personnel  in  all  departments. 

Responses  are  requested  from  the  Mayor,  the  Board  of  Supervisors,  the  Chair  of  COIT,  the 
City  CIO,  and  the  Department  of  Human  Resources. 

R18.  Pending  revision  of  the  Charter,  the  Mayor  develop  methods  for  speeding  up  the  hiring 
process  for  ICT  personnel. 

Responses  are  requested  from  the  Mayor,  the  Board  of  Supervisors,  the  Chair  of  COIT,  the 
City  CIO,  the  Department  of  Human  Resources,  and  Local  21. 

IV.  A  Culture  in  Need  of  Change 

The  iPhone  Dictionary  App  defines  "culture"  as  "the  sum  total  of  ways  of  living  built  up  by  a 
group  of  human  beings  transmitted  from  one  generation  to  another."  With  that  definition  in 
mind,  and  after  extensive  interviews  with  department  heads  and  technology  managers,  attending 
numerous  meetings,  and  reading  reports  and  regulations,  it  is  clear  that  the  City  believes  that 
operating  departments  require  a  high  level  of  independence.  In  turn,  the  City  gives  its  operating 
departments  a  wide  range  of  latitude  in  carrying  out  their  missions.  While  important  in  providing 
services  to  the  public,  that  culture  of  independence  stands  as  a  hurdle  to  the  introduction  of 
important  technological  improvements  which  can  lead  to  citywide  cost  savings  and  more 
efficient  operations.  A  high  level  of  independent  department  behavior  can  co-exist  with 
meaningful  citywide  efficiencies.  Technology  culture  is  in  need  of  change. 

In  an  October  2005  Harvard  Business  Review  article  titled,  "The  Passive- Aggressive 
Organization,"  the  authors  stated  that: 

Healthy  companies  are  hard  to  mistake.  Their  managers  have  access  to 
good,  timely  information,  the  authority  to  make  informed  decisions,  and 
the  incentive  to  make  them  on  behalf  of  the  organization  which  promptly 
and  capably  carries  them  out. 
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When  good,  timely  technology  information  is  available  in  the  City,  it  is  found  mainly  at  the 
department  and  project  level.  Though  COIT  has  the  authority  to  focus  its  attention  on  citywide 
efficiencies,  it  spends  most  of  its  efforts  on  review  and  evaluation  of  project  proposals.  Attempts 
to  gather  and  consolidate  data  for  citywide  projections  and  analyses,  therefore,  are  rare.  Without 
citywide  data,  informed  decisions  are  limited  to  departments  and  projects,  with  little 
consideration  given  to  citywide  concerns.  This  is  accepted  because  it  is  part  of  the  City's  culture. 

The  authors  list  three  failings  found  in  organizations  that  slide  into  passive-aggressive 
behavior.  They  are  used  to  describe  an  organization's  quiet  but  tenacious  resistance,  in  every 
way  but  openly,  to  corporate  directives.  These  three  failings  demonstrate  the  Jury's  concerns 
stemming  from  the  culture  around  citywide  technology.  First  is  "Unclear  Scope  of  Authority." 
While  the  Administrative  Code  gives  the  City  CIO  the  authority  to  implement  COIT  policy,  this 
authority  is  seldom  applied.  For  instance,  department  heads  have  reversed  their  initial 
commitments  to  a  citywide  email  system,  claiming  that  special  security  and  reliability  cannot  be 
assured.  Moreover,  neither  COIT  nor  the  City  CIO  has  enforcement  tools,  or  the  inclination  to 
develop  such  tools,  to  ensure  compliance  with  citywide  policies  such  as  standardized  email 
systems,  websites,  centralized  data  centers,  and  server  virtualization.  As  a  result,  exceptions  to 
established  policy  are  granted  and  opportunities  for  costs  savings  and  operational  efficiencies  are 
lost.  It  is  accepted  because  it  is  part  of  the  City's  culture. 

Secondly,  the  authors  identify  "Misleading  Goals"  as  a  factor  in  organizational  failure.  The 
basic  goal  of  city  government  is  to  provide  for  its  people  in  the  most  effective  way  it  can.  The 
basic  goal  of  a  city  department  is  to  carry  out  its  mission  in  the  most  effective  way  it  can. 
Though  it  might  be  assumed  that  all  of  San  Francisco  government  works  with  unified  goals, 
citywide  goals  are  at  times  in  conflict  with  departmental  goals.  The  priorities  of  a  department 
are,  by  their  nature,  narrower  than  that  of  the  City.  Department  heads  place  significantly  greater 
importance  on  the  successful  performance  of  their  agencies  than  on  managing  for  citywide 
efficiency  and  effectiveness  through  the  use  of  technology.  They  are  judged  on  departmental 
performance.  They  know  that  City  administrators  rely  foremost  on  departmental  success  and  will 
not  press  department  heads  to  take  a  greater  citywide  view.  We  have  learned  of  the  unique 
technology  requirements  placed  on  several  City  departments,  such  as  SFO,  Police,  DPH,  and 
HSA.  Those  requirements  have  led  to  unchallenged  department  demands  for  special  treatment  at 
the  expense  of  efficiencies  to  citywide  operations.  That  need  not  be.  However,  it  is  accepted 
because  it  is  part  of  the  City's  culture. 

The  third  organizational  failure  is  "Agreement  without  Cooperation."  Our  report  has  shown 
that  department  heads  who  sit  on  COIT  can  agree  with  the  introduction  of  a  particular  citywide 
project  and  later  ask  for  an  exemption  for  their  department,  even  though  it  reduces  economies  of 
scales  and  other  efficiencies.  And,  they  get  away  with  it.  Interviewees  have  made  such  comments 
as,  "We  work  for  the  department  and  not  for  the  City  as  a  whole,"  "San  Francisco  does  not  like 
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authoritarian  leadership,"  or  just  "We  don't  want  to  be  mean."  It  is  accepted  because  it  is  part  of 
the  City's  culture. 

The  Administrative  Code  requires  COJT  to  include  two  people  from  outside  City  government 
as  active  members  of  its  body.    This  was  done  in  part  to  expand  COIT's  capacity  to  create 
policies  and  programs  that  would  take  advantage  of  the  most  advanced  technology  offerings  and 
thinking.  With  San  Francisco  and  Silicon  Valley  so  rich  in  technology  expertise,  not  to  mention 
the  nearby  universities,  such  additions  should  prove  very  useful  and  easy  to  attract.  Adding 
outsiders  to  COIT  deliberations  helps  to  change  the  City's  existing  culture.  However,  little,  if 
anything,  has  been  done  to  meet  this  requirement,  again  allowing  the  status  quo  to  remain 
embedded  in  the  City's  technology  culture. 

We  recognize  the  difficulty  in  changing  culture,  but  we  believe  the  gains  that  can  be  made  far 
outweigh  the  effort  required.  Culture  change  is  less  a  matter  of  managing  than  it  is  of  leading  in  a 
new  direction,  with  visionaries  that  clearly  embrace  the  changes  to  be  made.  Changing  culture 
requires  inspiration  and  direction  from  the  highest  organization  level  to  demonstrate  its 
seriousness  and  motivate  progress.  This  is  a  role  that  can  be  played  only  by  the  Mayor.  Prior  to 
his  election,  our  current  Mayor  served  as  a  member  of  COIT  in  his  capacity  as  former  head  of 
DPW  and  City  Administrator.  This  experience  should  serve  well  to  move  internal  citywide 
technology  forward.  Thus  far,  he  has  shown  little  inclination  to  do  that.  The  absence  of  such 
leadership  dilutes  the  sense  of  importance  and  urgency  that  is  required.  Leadership  must  be 
consistent,  forceful,  and  visible. 

Culture,  commonly  defined,  means  "the  way  things  are  done  around  here."  The  City  can 
continue  to  follow  the  path  of  least  resistance  by  not  changing  "the  way  things  are  done  around 
here."  Or,  the  City  can  take  bold  steps  toward  a  more  cooperative,  City-focused  culture.  The 
Jury,  after  extensive  study,  believes  the  City  can,  and  should,  do  better  and  focus  more  on  City 
needs  and  values,  while  not  losing  sight  of  the  importance  of  department  strengths.  Success  can 
be  achieved  if  the  Mayor  brings  the  passion  he  exhibits  toward  technology  external  to  City 
operations  to  bear  on  the  internal  issues  facing  us. 

A.  Findings 

F25.  City  technology  culture  is  based  in  the  belief  that  operating  departments  focus  on  their 
individual  missions  at  the  expense  of  citywide  needs. 

Responses  are  requested  from  the  Mayor,  the  Board  of  Supervisors,  the  Controller,  the  Chair 
of  COIT,  the  City  CIO,  and  the  Department  Heads  and  CIOs  or  IT  Directors  from  the  Airport, 
the  Department  of  Emergency  Management,  the  General  Services  Agency,  the  Department  of 
Public  Works,  the  Human  Services  Agency,  the  SF  Municipal  Transportation  Agency,  the  SF 
Police  Department,  the  Department  of  Public  Health,  and  the  Public  Utilities  Commission. 
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F26.  The  cooperative  attitude  among  departments  and  DT  previously  found  by  an  earlier 
Civil  Grand  Jury  has  faded. 

Responses  are  requested  from  the  Mayor,  the  Board  of  Supervisors,  the  Controller,  the  Chair 
of  COLT,  the  City  CIO,  and  the  Department  Heads  and  CIOs  or  IT  Directors  from  the  Airport, 
the  Department  of  Emergency  Management,  the  General  Services  Agency,  the  Department  of 
Public  Works,  the  Human  Services  Agency,  the  SF  Municipal  Transportation  Agency,  the  SF 
Police  Department,  the  Department  of  Public  Health,  and  the  Public  Utilities  Commission. 

F27.  A  department-first  perspective,  not  the  citywide  perspective  intended  in  the 
Administrative  Code,  results  in  a  lack  of  coordination  and  communication  between  and  among 
the  different  departments. 

Responses  are  requested  from  the  Mayor,  the  Board  of  Supervisors,  the  Controller,  the  Chair 
of  COn,  the  City  CIO,  and  the  Department  Heads  and  CIOs  or  IT  Directors  from  the  Airport, 
the  Department  of  Emergency  Management,  the  General  Services  Agency,  the  Department  of 
Public  Works,  the  Human  Services  Agency,  the  SF  Municipal  Transportation  Agency,  the  SF 
Police  Department,  the  Department  of  Public  Health,  and  the  Public  Utilities  Commission. 

F28.  A  department-first  perspective,  not  the  citywide  perspective  intended  in  the 
Administrative  Code,  results  in  duplication  of  common  technology  services  and  products. 

Responses  are  requested  from  the  Mayor,  the  Board  of  Supervisors,  the  Controller,  the  Chair 
of  COIT,  the  City  CIO,  and  the  Department  Heads  and  CIOs  or  n  Directors  from  the  Airport, 
the  Department  of  Emergency  Management,  the  General  Services  Agency,  the  Department  of 
Public  Works,  the  Human  Services  Agency,  the  SF  Municipal  Transportation  Agency,  the  SF 
Police  Department,  the  Department  of  Public  Health,  and  the  Public  Utilities  Commission. 

F29.  Department  Heads  and  CIOs  do  not  view  the  authority  granted  COIT  and  the  City  CIO 
in  the  Administrative  Code  as  governing  their  own  plans  and  actions. 

Responses  are  requested  from  the  Mayor,  the  Board  of  Supervisors,  the  Chair  of  COrT,  the 
City  CIO,  and  the  Department  Heads  and  CIOs  or  IT  Directors  from  the  Airport,  the  Department 
of  Emergency  Management,  the  General  Services  Agency,  the  Department  of  Public  Works,  the 
Human  Services  Agency,  the  SF  Municipal  Transportation  Agency,  the  SF  Police  Department, 
the  Department  of  Public  Health,  and  the  Public  Utilities  Commission. 

F30.  Neither  COFT  nor  the  City  CIO  behave  as  if  they  fully  believe  in  their  authority  to 
enforce  policy  and  consolidation  initiatives. 

Responses  are  requested  from  the  Mayor,  the  Board  of  Supervisors,  the  Chair  of  COFT,  the 
City  CIO,  and  the  Department  Heads  and  CIOs  or  FT  Directors  from  the  Airport,  the  Department 
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of  Emergency  Management,  the  General  Services  Agency,  the  Department  of  Public  Works,  the 
Human  Services  Agency,  the  SF  Municipal  Transportation  Agency,  the  SF  Police  Department, 
the  Department  of  Public  Health,  and  the  Public  Utilities  Commission. 

F31.  There  are  no  severe  or  immediate  consequences  resulting  from  City  departments  failing 
to  abide  by  agreements  to  implement  citywide  initiatives  or  meet  established  timelines  for 
completion. 

Responses  are  requested  from  the  Mayor,  the  Board  of  Supervisors,  the  Chair  of  COIT,  the 
City  CIO,  and  the  Department  Heads  and  CIOs  or  IT  Directors  from  the  Airport,  the  Department 
of  Emergency  Management,  the  General  Services  Agency,  the  Department  of  Public  Works,  the 
Human  Services  Agency,  the  SF  Municipal  Transportation  Agency,  the  SF  Police  Department, 
the  Department  of  Public  Health,  and  the  Public  Utilities  Commission. 

B.  Recommendations 

R19.  The  Mayor  provide  consistent,  passionate,  and  aggressive  leadership  in  the  field  of 
citywide  technology,  fostering  progress,  and  garnering  agreement  among  departments  toward  a 
more  cooperative  and  cohesive  culture. 

Response  is  requested  from  the  Mayor. 

CONCLUSION 

From  its  early  days  in  the  City,  technology  implementation  has  moved  forward  following  a 
path  of  least  resistance.  Large  City  departments  at  first,  in  need  of  the  benefits  of  computers,  and 
later  distrustful  of  the  leadership  and  skills  of  centralized  authority,  successfully  developed  their 
own,  individual,  technology  units.  To  this  day,  most  technology  leaders  in  large  departments 
complain  that  the  services  provided  by  DT  are  slow,  costly,  and  often  poorly  conceived,  thus 
making  it  reasonable  to  go  it  alone.  Communications  between  and  among  departments,  the  City 
CIO,  and  COIT,  are  poor  and  limited.  Departments  find  it  difficult  to  feel  part  of  a  large, 
cohesive  technology  system.  Often,  the  City  CIO  and  DT  management  present  little  data  to 
describe  how  recommendations  are  formulated.  Power  Point  presentations  substitute  for  on- 
going dialogue.  The  pros  and  cons  of  alternative  courses  are  not  presented.  COIT's  monthly 
meetings  last  only  an  hour  or  two;  the  real  work  is  done  in  its  sub-committees.  Even  then, 
policies  are  not  implemented.  Those  outside  this  process  do  not  gain  the  same  sense  of 
participation,  which  only  adds  to  the  cultural  misconception  that  COIT's  efforts  hold  lower 
organizational  priorities  than  that  of  the  departments  whose  leaders  sit  on  COIT. 


Deja  Vu  All  Over  Again 


31 


City  and  County  of  San  Francisco 
Civil  Grand  Jury  2011-2012 

Attempts  over  the  years  to  generate  greater  participation  faced  hurdles  from  leaders  wary  of 
losing  control  of  their  successful  technological  achievements.  There  has  been  widespread 
skepticism  concerning  the  performance  of  citywide  consolidation  initiatives.  Though 
organizational  design  has  been  modified  with  the  revitalization  of  COIT,  the  formal 
establishment  of  a  City  CIO,  and  the  creation  of  a  CIO  review  process,  little  else  has  been  done 
to  modify  the  manner  in  which  technology  is  carried  out.  Lack  of  confidence  in  citywide  efforts 
continues,  and,  coupled  with  vested  interests  in  maintaining  the  organizational  status  quo,  culture 
change  faces  a  difficult  future. 

The  structure  and  culture  of  technology  must  be  modified  so  that  the  2010  Administrative 
Code  changes  can  be  implemented  as  intended.  The  Mayor  must  assume  a  stronger  role  in  COIT 
and  the  position  of  City  CIO  must  be  elevated  and  removed  from  the  day-to-day  operational 
management  of  DT.  The  departmental  CIOs/ICT  managers  should  functionally  report  to  the  City 
CIO,  and  the  new  head  of  DT  should  concentrate  on  improving  that  unit's  performance  under  the 
City  CIO. 

The  City  CIO  must  also  take  a  more  strategic  role  and  active  involvement  with  the  budgeting 
and  staffing  of  the  tech  units  in  every  City  department.  Along  with  COIT,  the  City  CIO  must 
generate  citywide  ICT  reports  and  plans  that  make  projects  and  initiatives  more  meaningful  in 
terms  of  savings  and  effectiveness.  Lastly,  staffing  of  ICT  units  and  the  hiring  process  must  be 
changed.  This  move  would  be  beneficial  to  both  the  City  and  the  employee. 

Some  of  our  recommendations  repeat  those  of  earlier  reports.  This  is  most  noticeable  in 
recommendations  about  communication,  and  the  lack  of  authority  and  information.  But  when  a 
Jury  sees  that  previous  recommendations  have  apparently  fallen  on  deaf  ears,  sometimes  the  best 
we  can  do  is  join  in  the  chant  and  continue  saying  what  has  been  said  before.  After  all,  "where 
there's  a  will,  there's  a  way." 
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RESPONSE  MATRIX 

Pursuant  to  Penal  Code  §  933.05,  the  Civil  Grand  Jury  requests  responses  as  follows: 


I.  The  Structure  of  San  Francisco  City  Technology 
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I.  The  Structure  of  San  Francisco  City  Technology 
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II.  A  Dearth  of  ICT  Information 
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II.  A  Dearth  of  ICT  Information 
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III.  The  Need  for  Citywide  Staffing  Plan 
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IV.  A  Culture  in  Need  of  a  Change 
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APPENDIX 

Glossary  of  Terms 

***  Note:  Most  glossary  terms  are  from  Wikipedia:  The  Free  Encyclopedia. 
http://en.wikipedia.org/wiki/Main  Page. 

Administrative  Code:  One  of  approximately  sixteen  codes  (Admin,  Fire,  Health,  Park, 
Planning,  etc.)  that  makes  up  the  San  Francisco  Municipal  Code.  Along  with  the  City  Charter, 
they  are  the  laws  that  govern  the  structure  and  government  of  the  City  and  County  of  San 
Francisco.  Administrative  Code  Link 

Application:  Application  software,  also  known  as  an  application  or  an  app,  is  computer  software 
designed  to  help  the  user  to  perform  specific  tasks.  Examples  include  enterprise  software, 
accounting  software,  office  suites,  and  graphics  software  and  media  players. 
http://en.wikipedia.org/wiki/Application  software. 

Asset  Management  System:  IT  asset  management  (rTAM)  is  the  set  of  business  practices  that 
join  financial,  contractual  and  inventory  functions  to  support  life  cycle  management  and  strategic 
decision  making  for  the  rT  environment.  Assets  include  all  elements  of  software  and  hardware 
that  are  found  in  the  business  environment.  http://en.wikipedia.org/wiki/TT  ..asset  management. 

At  Will:  At  will  employment  is  a  doctrine  of  American  law  that  defines  an  employment 
relationship  in  which  either  party  can  break  the  relationship  with  no  liability. 
http://en.wikipedia.org/wiki/At-will  employment. 

Baseline  or  Baseline  Assessment:  A  configuration  of  software,  hardware,  or  a  process  that  is 
established  and  documented  as  a  point  of  reference  for  future  comparisons. 
http://en.wiktionary.org/wiki/baseline.  As  an  example,  baseline  budgeting  is  a  method  of 
developing  a  budget  which  uses  existing  spending  levels  as  the  basis  for  establishing  future 
funding  requirements.  They  serve  as  a  benchmark  for  assessing  possible  changes  in  policy. 
http://en.wikipedia.org/wiki/Baseline__%28budgeting%29. 

Benchmark:  Benchmarking  is  the  process  of  comparing  one's  business  processes  and 
performance  metrics  to  industry  bests  or  best  practices  from  other  industries.  Dimensions 
typically  measured  are  quality,  time  and  cost.  In  the  process  of  benchmarking,  management 
identifies  the  best  firms  in  their  industry,  or  in  another  industry  where  similar  processes  exist, 
and  compare  the  results  and  processes  of  those  studied  (the  "targets")  to  one's  own  results  and 
processes.  http://en.wikipedia.org/wiki/Benchmarking. 
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Budget  Analyst:  A  financial  or  budget  analyst  is  a  person  who  performs  financial  analysis  as  a 
core  part  of  the  job.  http://en.wikipedia.org/wiki/Financial_analyst.  In  San  Francisco,  the  Budget 
&  Legislative  Analyst  is  an  office  of  the  Board  of  Supervisors  and  provides  independent  fiscal  & 
policy  analyses,  special  studies  and  management  audit  reports  on  City  departments  and  programs 
to  the  San  Francisco  Board  of  Supervisors,  http://www.sfbos.org/index.aspx ?page=3703. 

Cable  Franchise  Administration:  A  cable  television  franchise  fee  in  the  United  States  stems 
from  a  community's  basic  right  to  charge  for  use  of  the  property  it  owns.  The  cable  television 
franchise  fees  represent  part  of  the  compensation  a  community  receives  in  exchange  for  the  cable 
operator's  occupation  and  the  right-of-way  use  of  public  property.  A  franchise  fee  is  not  a  tax;  it 
is  a  rental  charge.  Franchise  fees  are  governed  under  Section  622  of  the  Cable  Communications 
Act  of  1984.  Section  622,  states  that  municipalities  are  entitled  to  a  maximum  of  5%  of  gross 
revenues  derived  from  the  operation  of  the  cable  system  for  the  provision  of  cable  services  such 
as  Public,  educational,  and  government  access  (PEG)  TV  channels. 
http://en.wikipedia.org/wiki/Cable  television  franchise  fee.  In  San  Francisco,  the  Cable 
Franchise  Fee  is  administered  by  the  Department  of  Technology,  which  also  provides  San 
Francisco  Government  TV.  http://www.sfgovtv.org/. 

Centralized:  Centralization  is  the  process  by  which  the  activities  of  an  organization,  particularly 
those  regarding  planning  and  decision-making  become  concentrated  within  a  particular  location 
and/or  group.  In  political  science,  centralization  refers  to  the  concentration  of  a  government's 
power  into  a  centralized  government.  Centralization  and  decentralization  also  refer  to  where 
decisions  are  made  in  the  chain  of  command.  http://en.wikipedia.org/wiki/Centralization. 

Charter:  The  primary  document,  similar  to  a  Constitution,  governing  the  structure  of 
government  of  the  City  and  County  of  San  Francisco.  SF  Charter  Link. 

Civil  Grand  Jury:  The  Civil  Grand  Jury  scrutinizes  the  conduct  of  public  business  of  County 
government.  Its  function  is  to  investigate  the  operations  of  the  various  officers,  departments  and 
agencies  of  the  government  of  the  City  and  County  of  San  Francisco.  Each  Civil  Grand  Jury 
determines  which  officers,  departments  and  agencies  it  will  investigate  during  its  term  of  office. 
http://www.sfcourts.org/index.aspx?page=212. 

Chief  Information  Officer  or  CIO:  Chief  information  officer  (CIO)  is  a  job  title  commonly 
given  to  the  most  senior  executive  in  an  enterprise  responsible  for  the  information  technology 
and  computer  systems  that  support  enterprise  goals.  In  San  Francisco,  there  is  a  City  CIO,  who 
has  responsibilities  across  the  City.  Several  large  departments  within  the  City  (DPH,  Airport, 
Port,  SFMTA,  HSA,  etc.)  have  a  CIO.  http://en.wikipedia.org/wiki/Chief  information  officer. 

CIO  Review  Process:  A  process  in  San  Francisco,  whereby  all  IT  spending,  regardless  of  which 
particular  departmental  budget  the  funds  come  from,  must  be  reviewed  by  the  City  CIO.  The 
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purpose  of  this  review  is  to  gain  an  understanding  of  how  SF  spends  money  on  technology,  and 
to  assure  that  spending  is  wasteful,  and  in  line  with  City  Policies. 

City  CIO:  See  Chief  Information  Officer. 

Civil  Service  Commission:  The  Civil  Service  Commission  oversees  the  merit  system  for  the 
City  and  County  of  San  Francisco.  The  Civil  Service  Commission  establishes  Rules  and  policy, 
hears  appeals  on  examinations,  eligible  lists,  minimum  qualifications,  classification, 
discrimination  complaints,  future  employment  with  the  City  and  other  merit  system  matters, 
provides  Rules  and  policies  interpretation,  reviews  and  audits  merit  system  operation,  approves 
contracting  out  based  on  the  scope  of  services,  and  conducts  training  and  outreach  on  the  merit 
system,  http://www.sf gov3.org/index. aspx?page=230. 

COIT  or  Committee  on  Information  Technology:  COIT  sets  the  overall  direction  of 
technology  in  the  City.  The  purpose  of  COIT  is  to  provide  guidance  and  oversight  to  all  City 
departments  and  agencies  in  the  procurement,  implementation  and  operation  of  technology  to 
ensure  a  consistent  high  level  of  service  to  customers.  Objectives  of  COIT  include  the  following: 
Approve  an  annual  citywide  technology  budget  that  supports  the  strategic  business  goals  of  the 
City;  Ensure  that  department  and  citywide  technology  projects  are  supported  by  sound  financial 
analyses  and  support  the  City  business  objectives;  Ensure  that  citywide  standards,  policies,  and 
procedures  are  developed,  implemented,  and  maintained  for  all  City  departments;  Ensure  that 
technology  project  management  methods,  forms,  and  reporting  are  developed,  implemented,  and 
maintained;  Ensure  that  the  most  appropriate  use  and  allocation  of  technology  resources  are  used 
including  labor,  hard/software,  and  services  contracts. 
http://ww  w .  sfcoit.org/index .  aspx  ?page=609. 

COIT  Architecture  &  Standards  Sub-Committee:  The  Architecture  Subcommittee  of  the 
COIT  is  responsible  for  advising  the  Committee  on  all  issues  relating  to  the  City's  technology 
architecture,  http://www.sfcoit.org/index . aspx ?page=604. 

COIT  Performance  &  Resources  Sub-Committee:  The  quality  assurance  subcommittee  of  the 
COIT  is  responsible  for  advising  the  Committee  on  all  matters  relating  to  quality  assurance. 
http://w  w  w .  sf coi  t.  org/index .  aspx  ?page=605 . 

COIT  Planning  &  Budget  Sub-Committee:  The  planning  and  budgeting  subcommittee  of  the 
COIT  is  responsible  for  advising  the  Committee  on  all  matters  relating  to  technology  planning 
and  budgeting,  http://www.sfcoit.org/index.aspx ?page=606. 

Communication  Technology:  Communication  Technology,  or  Information  and  Communication 
Technology,  is  usually  a  more  general  term  that  stresses  the  role  of  unified  communications  and 
the  integration  of  telecommunications  (telephone  lines  and  wireless  signals),  computers, 
middleware  as  well  as  necessary  software,  storage-  and  audio-visual  systems,  which  enable  users 
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to  create,  access,  store,  transmit,  and  manipulate  information.  In  other  words,  ICT  consists  of  IT 
as  well  as  telecommunication,  broadcast  media,  all  types  of  audio  and  video  processing  and 
transmission  and  network  based  control  and  monitoring  functions.  Communication  Technology 
Link. 

Consolidation:  A  form  of  centralization,  but  focusing  only  on  those  areas  where  a  central 
organization  can  be  more  efficient  at  providing  services  that  are  common  to  many  different 
groups.  Examples  include  the  managing  of  servers,  databases,  helpdesk,  desktop  support,  local 
and  wide  area  networking,  telephony,  etc. 

Data  Centers:  A  data  center  is  a  facility  used  to  house  computer  systems  and  associated 
components,  such  as  telecommunications  and  storage  systems.  It  generally  includes  redundant  or 
backup  power  supplies,  redundant  data  communications  connections,  environmental  controls 
(e.g.,  air  conditioning,  fire  suppression)  and  security  devices. 
http://en.wikipedia.org/wiki/Data  center. 

Data  Servers  or  Database  Servers:  A  database  server  is  a  computer  program  that  provides 
database  services  to  other  computer  programs  or  computers.  The  term  may  also  refer  to  a 
computer  dedicated  to  running  such  a  program.  Database  management  systems  frequently 
provide  database  server  functionality.  http://en.wikipedia.org/wiki/Database  server. 

Decentralization:  The  process  of  dispersing  decision-making  authority  down  to  the  lower  levels 
in  an  organization,  relatively  away  from  and  lower  in  a  central  authority.  In  San  Francisco, 
technology  is  highly  decentralized. 

Department  Heads:  Person  who  is  in  charge;  "the  head  of  the  whole  operation." 
http://www.thefreedictionary.com/department+head. 

Departmental  CIO  or  IT  Managers:  Similar  to  CIO,  or  Chief  Information  Officer. 
Departmental  CIOs  are  the  highest-ranking  technology  professional  in  an  organization,  such  as, 
CIO-DPH,  CIO-SFPD,  CIO,  etc.  In  this  report  of  the  Jury,  we  include  the  manager  of  an  JT  unit 
regardless  of  whether  they  possess  the  title  of  CIO.  Generally,  their  responsibilities  are  limited  to 
IT  matters  only  within  their  organization. 

Departmental  ICT  Units:  A  group  of  technologists  headed  by  a  Departmental  CIO  or  other  IT 
manager. 

Desktop  Management:  The  management  and  support  of  an  individual  user's  computer(s).  It  can 
include  installation  and  maintenance  of  software  and  hardware,  administering  user  accounts, 
maintaining  printers,  etc. 

Directive  or  Mayoral  Directive:  An  order  of  the  Head  of  the  Executive  Branch  of  government 
(the  Mayor  in  the  case  of  San  Francisco)  issued,  under  the  authority  of  the  office  to  administer  all 
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departments  within  the  Executive  Branch,  for  departments  to  carry  out  some  direction  of  the 
Mayor.  The  San  Francisco  Charter,  Section  3.100  grants  the  mayor  this  authority.  Example: 
http://sfmavor.Org/ftp/archive/209.126.225.7/executive-directive-09-06-open-data/index.htrnl. 

Disaster  Preparedness:  Disaster  recovery  is  the  process,  policies  and  procedures  related  to 
preparing  for  recovery  or  continuation  of  technology  infrastructure  critical  to  an  organization 
after  a  natural  or  human-induced  disaster.  Disaster  recovery  is  a  subset  of  business  continuity. 
While  business  continuity  involves  planning  for  keeping  all  aspects  of  a  business  functioning  in 
the  midst  of  disruptive  events,  disaster  recovery  focuses  on  the  IT  or  technology  systems  that 
support  business  functions.  http://en.wikipedia.org/wiki/Disaster  recovery. 

Distributed:  See  Decentralization. 

Dotted  Line  Relationship:  A  form  of  management  in  which  a  person  has  two  managers  -  one 
primary,  one  secondary;  generally  separated  into  operational  and  functional  activities. 

Electronic  Government  or  E-Gov:  E-Gov  is  the  provision  of  government  information  and 
services  by  means  of  the  Internet  and  other  computer  resources. 
http://www.thefreedictionary.com/e-government. 

eMerge:  Project  eMerge  will  provide  improved  human  resources,  benefits  administration,  and 
payroll  services  to  the  active,  retired,  and  future  workforce  of  the  City  through  the 
implementation  of  Oracle's  PeopleSoft  Human  Capital  Management  (HCM)  9.0  system.  This 
project  is  being  driven  by  the  Controller's  Office.  The  project  started  in  April  2008  and  was 
projected  to  take  2  V2  years.  http://www.sfcontrolIer.org/index.aspx?page=226. 

Enterprise  Departments:  Enterprise  departments  are  agencies  within  City  government  that 
generate  their  own  revenue  or  are  funded  with  special  funds,  rather  than  by  general  fund 
revenues.  SFMTA,  Port,  Airport,  and  PUC  are  Enterprise  Departments.  With  the  exception  of 
SFMTA,  these  departments  are  self-supporting  through  fees  they  charge  for  their  services.  The 
City  also  has  self-supporting  departments,  like  the  Department  of  Building  Inspection. 

Exempt:  Employees  are  exempt  from  the  civil  service  process.  An  exemption  is  granted  usually 
because  of  the  level  of  the  position  (e.g.  department  heads  or  deputy  department  heads),  or 
because  the  duties  are  highly  specialized  (confidential  secretary  to  a  department  head),  or 
because  the  process  by  which  the  person  achieved  that  particular  classification  constitutes  a 
sufficient  test  (e.g.  attorney,  doctor).  Employees  in  exempt  positions  are  appointed  by 
department  heads,  commissions,  or  the  mayor,  and  serve  at  will.  Benefits  are  similar  to 
permanent  civil  service  or  provisional  employees.  Recruitment  and  selection  for  exempt 
positions  is  the  responsibility  of  the  person/commission  that  has  the  authority  to  appoint  the 
candidate  to  the  position. 
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Fluid  Organization:  In  a  fluid  organization  model,  projects  are  handled  by  the  best  employees 
for  the  job  and  not  by  the  employee's  job  description.  Individual  skills  sets  are  emphasized  rather 
than  titles  or  length  of  time  with  the  organization  http://www.fluidorganization.com. 

Full-Time  Equivalents  (FTE):  One  or  more  employees  who  cumulatively  work  40  hours/week. 

Functional  Reporting  Relationship:  The  normal,  formal  channels  by  which  an  employee  is 
connected  with  coworkers,  subordinates  and  superiors  in  order  to  perform  the  basic  function.  By 
defining  the  functional  reporting  relationship  in  an  organization,  one  can  determine  who  reports 
to  whom.  A  functional  reporting  relationship  could  also  refer  to  a  situation  where  a  manager  has 
a  dual  reporting  relationship — one  to  a  functional  head  within  the  same  function,  and  one  to  a 
general  line  manager.  In  this  case,  the  functional  reporting  relationship  is  to  the  general  manager. 
A  functional  reporting  relationship  of  this  sort  is  often  called  a  "dotted  line"  reporting 
relationship. 

Geographic  Information  Systems  or  GIS:  A  geographic  information  system  is  a  system 
designed  to  capture,  store,  manipulate,  analyze,  manage,  and  present  all  types  of  geographical 
data.  The  acronym  GIS  is  sometimes  used  for  geographical  information  science  or  geospatial 
information  studies  to  refer  to  the  academic  discipline  or  career  of  working  with  geographic 
information  systems.  In  the  simplest  terms,  GIS  is  the  merging  of  cartography,  statistical 
analysis,  and  database  technology.  http://en.wikipedia.org/wiki/Geographic_information_system. 

Helpdesk:  A  help  desk  is  an  information  and  assistance  resource  that  troubleshoots  problems 
with  computers  or  similar  products.  It  provides  a  single  point  of  contact  for  users  to  receive  help 
on  computer  issues.  The  help  desk  typically  manages  its  requests  via  help  desk  software,  such  as 
an  issue  tracking  system.  http://en.wikipedia.org/wiki/Help  desk. 

Hybrid  Model:  A  combination  of  Centralized  and  Decentralized  IT  Infrastructure.  SF  has  a 
Hybrid  Model. 

Information  and  Communication  Technology  or  ICT:  For  San  Francisco,  it  refers  to  all 
technology  use  in  die  City,  including  security,  access,  infrastructure,  communication  and 
efficient  computing.  The  City  has  a  5-year  ICT  Plan  covering  FY  201 1-12  through  FY  2015-16. 
http://www.sfcoit.org/Modules/ShowDocument.aspx?documentid=829. 

Infrastructure:  Information  technology  infrastructure  is  the  integrated  framework  upon  which 
digital  networks  operate.  This  infrastructure  includes  data  centers,  computers,  computer 
networks,  Database  Management  devices,  the  transmission  media,  including  telephone  lines, 
cable  television  lines,  and  satellites  and  antennas,  and  also  the  router. 
http://en.wikipedia.org/wiki/Information  technology  infrastructure. 

Interactive  Web  And  New  Media  Services:  A  service  in  the  Department  of  Technology 
providing  web  and  social  media  services. 
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Inter-Departmental  Projects:  A  project  that  is  either  being  developed  by,  or  will  be  used  by 
multiple  departments.  In  San  Francisco,  eMerge  and  JUST.I.S  are  examples  of  inter- 
departmental projects. 

Justice  Tracking  Information  System  (JUS.T.I.S.):  The  JUS.T.I.S.  Program  will  integrate  all 
City  and  criminal  justice  agencies'  case  management  systems  and  replace  a  35+  year  old 
mainframe  applications  system.  It  will  allow  public  safety  departments  to  gather  and  share 
information  with  each  other  automatically  through  a  centralized  hub,  expedite  individual 
department  processes  and  will  result  in  a  more  efficient  and  effective  criminal  justice 
information  system.  The  JUS.T.I.S.  Governance  Council  was  established  by  Administrative 
Code  Section  2A.85  to  provide  policy  direction  and  oversight.  The  City  Administrator's  Office  is 
the  executive  sponsor  of  the  program  and  the  Department  of  Technology  provides  technical 
support.  http://www.sfgsa.org/index.aspx?page=48 1 6. 

Licenses  or  Software  Licenses:  A  software  license  is  a  legal  instrument  governing  the  usage  or 
redistribution  of  software.  All  software  is  copyright  protected,  except  material  in  the  public 
domain.  A  typical  software  license  grants  an  end-user  permission  to  use  one  or  more  copies  of 
software  in  ways  where  such  a  use  would  otherwise  potentially  constitute  copyright  infringement 
of  the  software  owner's  exclusive  rights  under  copyright  law. 
http://en.wikipedia.org/wiki/Software  license. 

Local  21:  The  Information  Technology  Professionals  Chapter  of  the  International  Federation  of 
Professional  and  Technical  Engineers,  Local  21  [IFPTE/AFL-CIO]  is  the  union  that  represents 
many  of  the  IT  workers  in  San  Francisco,  http://ifpte21.net/. 

Mainframe  Services:  Powerful  computers  used  primarily  by  corporate  and  governmental 
organizations  for  critical  applications,  bulk  data  processing,  industry  and  consumer  statistics, 
enterprise  resource  planning,  and  transaction  processing. 
http://en.wikipedia.org/wiki/Mainframe  computer. 

Major  Service  Area:  San  Francisco  categorizes  city  departments  in  five  different  categories, 
including  General  Administration  and  Finance;  Public  Protection;  Health,  Human  Welfare  and 
Neighborhood  Development;  Culture  and  Recreation;  and  Public  Works,  Transportation,  and 
Commerce. 

Master  Contracts:  A  master  contract  is  a  contract  reached  between  parties,  in  which  the  parties 
agree  to  most  of  the  terms  that  will  govern  future  transactions  or  future  agreements.  A  master 
agreement  permits  the  parties  to  negotiate  future  transactions  or  agreements  quickly,  because 
they  can  rely  on  the  terms  of  the  master  agreement,  so  that  the  same  terms  need  not  be 
repetitively  negotiated,  and  to  negotiate  only  the  deal-specific  terms. 
http://en.wikipedia.org/wiki/Master  contract. 
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Network  Infrastructure:  Network  Infrastructure  includes  the  physical  hardware  used  to 
transmit  data  electronically  such  as  routers,  switches,  gateways,  bridges,  and  hubs,  as  well  as  the 
logical  local  area  networks  and  WAN  networks. 

Permanent  Civil  Service  (PCS):  PCS  may  be  full-time  or  part-time.  The  benefits  to  PCS 
positions  include  membership  in  the  retirement  system,  health  coverage,  salary  step  increases 
based  on  union  contract.  An  applicant  will  need  to  file  an  application,  meet  minimum 
requirements,  and  go  through  an  examination  process. 

Permanent  Exempt  (PEX):  See  Exempt. 

Professional  Services  Contracts:  An  agreement  with  a  consultant  for  the  rendering  of 
professional  services  to  the  City.  The  contractor  is  not  an  employee  of  the  City. 

Project  Management:  Project  management  is  the  discipline  of  planning,  organizing,  securing, 
managing,  leading,  and  controlling  resources  to  achieve  specific  goals.  A  project  is  a  temporary 
endeavor  with  a  defined  beginning  and  end,  undertaken  to  meet  unique  goals  and  objectives.  The 
temporary  nature  of  projects  stands  in  contrast  with  business  operations. 
http://en.wikipedia.org/wiki/Project  management. 

Satisfaction  Survey:  Process  of  discovering  whether  customers/employees/business  partners, 
etc.,  are  satisfied  with  the  products  or  services  received  from  an  organization.  Customer  answers 
to  questions  are  used  to  analyze  whether  or  not  changes  need  to  be  made  in  business  operations 
to  increase  overall  satisfaction  of  customers. 

Security:  Information  security  means  protecting  information,  and  information  systems  and 
networks  from  unauthorized  access,  use  or  disruption. 

Server:  Another  term  for  a  computer  that  contains  information  accessed  by  many  other 
computers  simultaneously. 

SF  Government  TV,  SFGovTV,  or  SFGTV:  SF  Government  TV  provides  a  continuous  archive 
of  selected  meetings  and  additional  programming.  They  also  provide  video  on  demand  via  their 
website  that  lets  you  watch  these  programs  online.  See  also  Cable  Franchise  Administration. 
http://www.sf  govtv.org/index.  aspx?page=8. 

Solid-Line  Relationship:  The  typical  organizational  structure,  where  a  person  works  directly  for 
one  person.  See  also  Dotted-Line  Relationship. 

Stove-Piped  Funding:  A  pejorative  term  for  a  system  that  has  the  potential  to  share  data  or 
functionality  with  other  systems  but  which  does  not.  The  term  evokes  the  image  of  stovepipes 
rising  above  buildings,  each  functioning  individually.  In  San  Francisco,  the  funding  of  ICT  is 
within  a  department's  budget,  not  within  an  overall  citywide  technology  budget. 
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Technology  Refresh:  Tech  Refresh  is  a  pre-established  schedule  for  updating  software  or 
hardware  to  keep  up  with  the  current  technology. 

Telecommunications  Systems:  Generally  refers  to  voice  and  data  transmission  systems  and 
networks. 

Telephony:  A  term  that  simply  means  the  telephone  systems  that  support  and  organization.  See 
also  Telecommunications  Systems. 

Virtual  Teams:  A  virtual  team  (also  known  as  a  geographically  dispersed  team  or  GDT)  is  a 
group  of  individuals  who  work  across  time,  space  and  organizational  boundaries  with  links 
strengthened  by  webs  of  communication  technology.  Members  of  virtual  teams  communicate 
electronically  and  may  never  meet  face-to-face.  http://en.wikipedia.org/wiki/Virtual  team. 

Visualization:  Server  virtualization  is  a  specialized  technology  which  uses  a  single  server  to 
appear  as  a  unified  system.  In  a  virtualized  server  environment,  special  software  is  used  to 
emulate  the  presence  of  many  more  servers,  each  having  its  own  discrete  environment. 
Virtualization  is  a  popular  trend  in  ICT. 

Wide  Area  Networks  or  WAN:  A  Wide  Area  Network  is  a  telecommunication  network  that 
covers  a  broad  area  and  links  organizations  that  are  spread  out.  The  organizations  utilize  WANs 
to  relay  data  among  employees,  customers,  and  providers  in  various  geographical  locations.  In 
essence  this  mode  of  telecommunication  allows  an  organization  to  effectively  carry  out  its  daily 
function  regardless  of  location.  The  public  WAN  is  essentially  your  organization's  connection  to 
the  internet.  http://en.wikipedia.org/wikiAVide  area  network. 

Wireless  Infrastructure  and  Services:  Essentially  a  telecommunications  network  that  is 
wireless  rather  than  supported  by  a  wired  infrastructure.  In  San  Francisco,  the  City  is  promoting 
and  developing  free  wireless  to  citizens. 
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THE  CIVIL  GRAND  JURY 

California  state  law  requires  that  all  58  counties  impanel  a  Grand  Jury  to  serve  during  each 
fiscal  year  (Cal.  Const.,  Art.  I,  §  23;  Cal.  Penal  Code,  §  905).  In  San  Francisco,  the  presiding 
judge  of  the  Superior  Court  impanels  two  grand  juries.  The  Indictment  Grand  Jury  has  sole  and 
exclusive  jurisdiction  to  return  criminal  indictments.  The  Civil  Grand  Jury  scrutinizes  the 
conduct  of  public  business  of  county  government. 

The  function  of  the  Civil  Grand  Jury  is  to  investigate  the  operations  of  the  various  officers, 
departments  and  agencies  of  the  government  of  the  City  and  County  of  San  Francisco.  Each  civil 
grand  jury  determines  which  officers,  departments  and  agencies  it  will  investigate  during  its  term 
of  office.  To  accomplish  this  task  the  grand  jury  is  divided  into  committees  which  are  assigned  to 
the  respective  departments  or  areas  which  are  being  investigated.  These  committees  visit 
government  facilities,  meet  with  public  officials,  and  develop  recommendations  for  improving 
City  and  County  operations. 

The  19  members  of  the  Civil  Grand  Jury  serve  for  a  period  of  one  year  from  July  1  through 
June  30  the  following  year,  and  are  selected  at  random  from  a  pool  of  30  prospective  grand 
jurors.  During  that  period  of  time  it  is  estimated  that  a  minimum  of  approximately  500  hours  will 
be  required  for  grand  jury  service.  By  state  law,  a  person  is  eligible  if  a  citizen  of  the  United 
States,  18  years  of  age  or  older,  of  ordinary  intelligence  and  good  character,  and  has  a  working 
knowledge  of  the  English  language. 

Applications  to  serve  on  the  Civil  Grand  Jury  are  available  by  contacting  the  Civil  Grand 
Jury  office: 

•  by  phone  (415)  551-3605  (weekdays  8:00  a.m.  -  4:30  p.m.). 

•  in  person  at  the  Grand  Jury  Office,  400  McAllister  St.,  Room  008,  San  Francisco,  CA 
94102. 

•  by  completing  an  online  application  (available  at 
http://www.sfsuperiorcourt.org/index.aspx?page=312),  and  mailing  it  to  the  above 
address. 
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WITNESSES 


With  regard  to  witnesses  who  provide  testimony  to  the  Civil  Grand  Jury  to  aid  it  in  its 
investigation,  California  Penal  Code  §  929  provides  that: 


As  to  any  matter  not  subject  to  privilege,  with  the  approval  of  the 
presiding  judge  of  the  superior  court  or  the  judge  appointed  by  the 
presiding  judge  to  supervise  the  grand  jury,  a  grand  jury  may  make 
available  to  the  public  part  or  all  of  the  evidentiary  material,  findings,  and 
other  information  relied  upon  by,  or  presented  to,  a  grand  jury  for  its  final 
report  in  any  civil  grand  jury  investigation  provided  that  the  name  of  any 
person,  or  facts  that  lead  to  the  identity  of  any  person  who  provided 
information  to  the  grand  jury,  shall  not  be  released.  Prior  to  granting 
approval  pursuant  to  this  section,  a  judge  may  require  the  redaction  or 
masking  of  any  part  of  the  evidentiary  material,  findings,  or  other 
information  to  be  released  to  the  public  including,  but  not  limited  to,  the 
identity  of  witnesses  and  any  testimony  or  materials  of  a  defamatory  or 
libelous  nature. 


The  intention  of  the  California  State  Legislature  in  enacting  Penal  Code  §  929  is  to 
encourage  full  candor  in  testimony  in  Civil  Grand  Jury  investigations  by  protecting  the  privacy 
and  confidentiality  of  those  who  participate  in  an  investigation  of  the  Civil  Grand  Jury. 
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REQUIRED  RESPONSES 

California  Penal  Code  §  933(c)  provides  deadlines  for  responding  to  this  report: 

No  later  than  90  days  after  the  grand  jury  submits  a  final  report  on  the 
operations  of  any  public  agency  .  .  .  the  governing  body  of  the  public 
agency  shall  comment  to  the  presiding  judge  of  the  superior  court  on  the 
findings  and  recommendations  pertaining  to  matters  under  the  control  of 
the  governing  body,  and  every  elected  county  officer  or  agency  head  for 
which  the  grand  jury  has  responsibility  .  .  .  shall  comment  within  60  days 
to  the  presiding  judge  of  the  superior  court ...  on  the  findings  and 
recommendations  pertaining  to  matters  under  the  control  of  that  county 
officer  or  agency  head  and  any  agency  or  agencies  which  that  officer  or 
agency  head  supervises  or  controls.  In  any  city  and  county,  the  mayor 
shall  also  comment  on  the  findings  and  recommendations.  All  of  these 
comments  and  reports  shall  forthwith  be  submitted  to  the  presiding  judge 
of  the  superior  court  who  impaneled  the  grand  jury. 

California  Penal  Code  §  933.05  provides  for  the  manner  in  which  responses  to  this  report 
are  to  be  made: 

(a)  For  purposes  ...  as  to  each  grand  jury  finding,  the  responding  person 
or  entity  shall  indicate  one  of  the  following: 

(1)  The  respondent  agrees  with  the  finding. 

(2)  The  respondent  disagrees  wholly  or  partially  with  the  finding,  in 
which  case  the  response  shall  specify  the  portion  of  the  finding  that  is 
disputed  and  shall  include  an  explanation  of  the  reasons  therefor. 

(b)  For  purposes  ...  as  to  each  grand  jury  recommendation,  the 
responding  person  or  entity  shall  report  one  of  the  following  actions: 

(1)  The  recommendation  has  been  implemented,  with  a  summary 
regarding  the  implemented  action. 

(2)  The  recommendation  has  not  yet  been  implemented,  but  will  be 
implemented  in  the  future,  with  a  timeframe  for  implementation. 

(3)  The  recommendation  requires  further  analysis,  with  an  explanation 
and  the  scope  and  parameters  of  an  analysis  or  study,  and  a  timeframe 
for  the  matter  to  be  prepared  for  discussion  by  the  officer  or  head  of 
the  agency  or  department  being  investigated  or  reviewed,  including  the 
governing  body  of  the  public  agency  when  applicable.  This  timeframe 
shall  not  exceed  six  months  from  the  date  of  publication  of  the  grand 
jury  report. 

(4)  The  recommendation  will  not  be  implemented  because  it  is  not 
warranted  or  is  not  reasonable,  with  an  explanation  therefor. 
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EXECUTIVE  SUMMARY 

A  switchback  is  a  tool,  according  to  officials  at  the  San  Francisco  Municipal  Transportation 
Agency  (Muni),  used  to  improve  the  service  times  of  Light  Rail  Vehicles  (and  buses)  during  the 
course  of  their  runs.  When  vehicles  become  bottlenecked  in  the  system,  it  creates  a  logjam 
throughout  the  line  -  "bunching"  -  where  trains  follow  each  other  too  closely.  Taking  the  "lead" 
vehicle  in  the  bunch  out  of  service  and  turning  it  around  enables  the  vehicle  to  head  back  out 
without  having  to  wait  in  the  traffic  jam.  Thus,  according  to  Muni  managers,  it  gets  more  cars 
out  of  the  way  and  creates  a  faster  and  smoother  run  for  the  remaining  Light  Rail  Vehicles  and 
buses.  As  a  result  of  these  switchbacks,  riders  are  told  to  disembark.  Then  they  must  wait  for  the 
next  train  or  bus. 

The  Civil  Grand  Jury  learned  that  Muni  uses  switchbacks  on  0.03%  to  0.06%  of  all  Muni 
runs.  While  that  number  appears  small,  it  represents  as  many  as  14,000  to  31,000  riders  a  month 
who  are  inconvenienced  while  waiting  for  a  replacement  car.  Muni  management  describes 
problems  such  as  inadequate  rolling  stock,  scheduling  snafus,  poor  utilization  of  staff,  and  lack 
of  effective  technology  as  creating  the  need  for  switchbacks.  Management  also  claimed  that  use 
of  switchbacks  improves  overall  system  performance  and  that  it  is  a  standard  practice  among 
metropolitan  transit  systems  in  the  United  States  and  Europe.  Neither  of  these  claims  is 
supported  by  facts  or  evidence.  On  the  contrary,  Muni  could  provide  no  statistical  support  for 
performance  improvement  as  a  result  of  switchbacks,  and  San  Francisco  is  in  the  distinct 
minority  in  using  this  practice  to  reduce  delays. 

The  Jury  surveyed  a  number  of  other  transit  systems,  some  in  the  Bay  Area  as  well  as  other 
American  cities,  and  even  Paris,  to  determine  whether  these  transit  systems  consider  switchbacks 
an  acceptable  tool.  Our  survey  found  only  one  other  system  using  switchbacks  in  the  normal 
course  of  business.  The  others  felt  this  practice  was  unnecessary  and  disrespectful  to  their  riders. 

Lastly,  Muni  has  a  room  full  of  high  tech  equipment  intended  to  monitor  the  entire  system, 
but  it  lacks  the  staffing  to  operate  it.  Its  communications  technology  is  woefully  inadequate  to 
the  task  of  operating  its  transit  components  efficiently. 

This  Jury  has  concluded  that  the  unquestioning  use  of  switchbacks  by  Muni  is  a  practice  that 
is  antithetical  to  the  goals  set  for  the  system  in  the  Charter.  Muni  executives  need  to  embrace  the 
outlook  of  other  transit  system  operators  who  view  switchbacks  as  a  sign  of  systemic  failure. 
Muni  must  re-examine  the  many  reports,  studies,  and  surveys  offered  to  improve  the  system, 
establish  a  detailed  plan  for  implementation,  seriously  study  other  transit  systems  that  have 
experienced  more  success  even  in  trying  budgetary  times,  and  learn  how  public  transit  can  be 
done  well. 
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BACKGROUND 

Past  Civil  Grand  Juries  have  investigated  a  number  of  aspects  of  the  San  Francisco  Municipal 
Transportation  Agency  (SFMTA),  or  Muni,  but  have  never  addressed  the  problem  of 
switchbacks  on  Light  Rail  Vehicles  (LRVs).  According  to  SFMTA  officials,  a  switchback  is  a 
tool  used  to  improve  the  service  times  of  LRVs  (and  buses)  during  the  course  of  their  runs.  It  is 
used  when  LRVs  become  bottlenecked  in  the  system,  creating  a  logjam  throughout  the  line,  or 
"bunching,"  where  trains  follow  each  other  too  closely.  A  consequence  of  bunching  is  that  long 
gaps  between  trains  follow  the  bunch.  "Headway"  is  a  term  used  to  refer  to  the  time  between 
vehicles.  When  the  headway  is  uneven,  passengers  are  left  waiting  for  delayed  vehicles.  Muni 
managers  have  decided  to  use  switchbacks  as  the  primary  method  for  dealing  with  headway 
problems.  The  switchback  solution  involves  identifying  where  the  bunching  is  occurring,  taking 
the  "lead"  vehicle  in  the  bunch  out  of  service,  and  turning  it  around.  This  enables  the  vehicle  to 
head  back  out  without  having  to  wait  behind  the  other  Muni  vehicles.  According  to  Muni 
managers,  switchbacks  get  some  trains  and  buses  out  of  the  way,  thus  creating  a  faster  and 
smoother  run  for  the  remaining  LRVs  and  buses.  As  a  result  of  these  switchbacks,  riders  are  told 
to  disembark  and  wait  for  the  next  train. 

In  January  of  201 1,  Supervisor  Carmen  Chu  conducted  a  study  of  switchbacks,  including 
hearings  at  which  riders  testified.1  This  study  was  in  response  to  the  public's  dissatisfaction  with 
this  practice.  Riders  described  their  shock  and  dismay  when  they  were  unexpectedly  required  to 
disembark  from  a  fully  functional  car.  Waiting  in  a  strange  area  for  another  car  to  appear  was 
stressful,  especially  at  night,  in  inclement  weather,  and  for  handicapped  riders.  There  was  fear  of 
crime,  and  many  were  outraged  at  the  unexpected  delay  in  their  trip.  In  defense  of  its  use  of 
switchbacks,  Muni  minimized  their  impact  by  asserting  that  switchbacks  occurred  on  only  0.03% 
to  0.06%  of  all  Muni  runs  and  blamed  the  necessity  for  switchbacks  on  many  problems  it 
considered  insoluble  in  the  near  future.  Most  significantly,  their  report  indicated  that  switchbacks 
were  needed  to  overcome  delays  in  the  system.  Management  at  Muni  did  not  concede  that  the 
riders'  objections  were  to  the  practice  of  switchbacks  itself,  but  rather  interpreted  rider 
complaints  so  as  to  focus  on  other  elements  of  related  performance:  poor  communication  and 
announcements,  inaccurate  destination  signs,  and  excess  time  for  following  trains.  Management 
maintained  that  improving  these  functions  would  assuage  rider  complaints.  They  also  asserted 
that  switchbacks  were  a  common  practice  employed  by  all  transit  systems,  including  those  in 
Europe,  to  regulate  efficient  transit  operations. 

In  October  201 1,  Muni  reported  that  200  to  440  switchbacks  a  month  were  occurring  on 
LRVs  alone.4  Given  a  conservative  estimate  of  70  riders  per  double  LRV,  that  accounts  for 
14,000  to  31,000  riders  inconvenienced  every  month.  Being  compelled  to  leave  an  LRV  or  bus 
you  boarded  with  the  reasonable  expectation  it  would  take  you  to  your  regular  destination 
violates  the  trust  between  Muni  and  its  riders.  It  also  conflicts  with  those  characteristics  Muni 
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riders  have  expressed  as  being  most  important  to  them:  regularity,  dependability,  and  timeliness. 
The  Jury  decided  to  look  further  into  the  problem  of  switchbacks. 

METHODOLOGY  AND  APPROACH 

The  Civil  Grand  Jury  conducted  fifteen  interviews  with  employees  of  Muni,  at  all  levels, 
members  of  the  Board  of  Supervisors,  City  Attorney  staff,  transit  bloggers,  and  Muni  passengers. 
We  conducted  telephone  interviews  and  exchanged  emails  with  executives  of  three  other  Bay 
Area  transit  agencies  (BART,  AC  Transit,  and  Santa  Clara  Valley  Transit)  as  well  as  the  Boston 
and  Seattle  transit  agencies  to  develop  facts  for  a  transit  comparison.  We  spoke  with  one 
executive  of  the  Paris  RER  system,  who  also  provided  us  with  statements  from  managers  of  the 
Paris  Metro  and  Bus  system  and  with  internal  documents  on  emergency  switchback  procedures. 
The  Jury  reviewed  websites,  emails,  and  documents  that  confirmed  switchback  policies  in  these 
transit  agencies.  Other  documents,  including  Muni  reports  and  divisional  bulletins,  studies 
commissioned  by  the  Office  of  the  Controller,  and  news  articles,  blogger  websites,  and 
commentary,  were  digested  and  analyzed. 

DISCUSSION 

I.  Muni  Switchbacks  Violate  the  Spirit  of  the  SF  Charter 

In  1999,  San  Francisco  voters  passed  Proposition  E  (Prop  E),5  which  created  the  SFMTA  to 
improve  the  performance  of  transit  service  in  the  City.  The  overall  goals  for  transit  service 
articulated  in  that  initiative  are  as  follows: 

1 .  Reliable,  safe,  timely,  frequent,  and  convenient  service  to  all 
neighborhoods; 

2.  A  reduction  in  breakdowns,  delays,  over-crowding,  preventable 
accidents; 

3.  Clean  and  comfortable  vehicles  and  stations,  operated  by  competent, 
courteous,  and  well-trained  employees; 

4.  Support  and  accommodation  of  the  special  transportation  needs  of  the 
elderly  and  the  disabled; 

5.  Protection  from  crime  and  inappropriate  passenger  behavior  on  the 
Municipal  Railway;  and 

6.  Responsive,  efficient,  and  accountable  management.6 

As  mandated  by  Prop  E,7  Muni  conducts  quarterly  service  standard  reports,8  and  biennially, 
these  reports  are  analyzed  in  a  Quality  Review.  The  Municipal  Transportation  Quality  Review 
for  FY  2009  and  2010  included  a  number  of  measurable  factors  including  on-time  performance, 
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service  delivery,  and  safety.9  Rider  satisfaction,  a  critical  measure  of  the  success  of  any  transit 
system,  is  also  reported  as  "customer  perceptions."  In  201 0,  52%  of  riders  rated  Muni  service  as 
"good"  or  "excellent,"  the  lowest  since  2005.  The  consultants  recommended  that  SFMTA 
increase  its  efforts  by  surveying  riders  on  a  monthly  basis.  However,  as  of  the  date  of  this  report, 
no  monthly  rider  surveys  have  been  conducted  or  published. 

Muni  claims  that  it  uses  switchbacks  to  reduce  the  gaps,  i.e.,  the  time  between  successive 
vehicles  on  the  same  line,  in  order  to  increase  the  overall  speed  of  the  system.  One  Muni 
executive  stated  that  switchbacks  are  used  to  sacrifice  the  experience  of  "a  few  riders"  for  the 
"greater  good"  of  others.  The  Jury  is  not  aware  of  any  effort  by  Muni  to  document  the 
effectiveness  of  switchbacks  or  that  any  "greater  good"  has  been  achieved  by  this  practice.  It  is 
not  clear  how  moving  LRVs  from  one  line  to  another  in  mid-run  is  of  benefit  to  the  entire 
population  of  riders.  The  Jury  believes  that  switchbacks  violate  the  spirit  (though  not  necessarily 
the  letter)  of  the  goals  set  by  the  Charter  for  the  transit  system. 

II.  Other  Transit  Systems'  Practices 

The  Jury  was  told  by  Muni  management  that  switchbacks  were  a  widespread,  common,  and 
acceptable  procedure  for  decreasing  "bunching"  of  vehicles.  When  asked  to  provide 
documentation  on  the  effectiveness  of  switchbacks  in  increasing  transit  speed,  management 
volunteered  that  switchbacks  were  used  by  most  U.S.  transit  systems  for  that  purpose  and  were 
commonly  used  in  Europe  as  well.  We  were  emphatically  assured  that  there  was  no  need  for  any 
documentation  or  studies  on  its  effectiveness.  Switchbacks,  according  to  Muni  management,  was 
such  a  commonly  understood  tool  for  smoothing  traffic  that  it  did  not  have  to  be  studied  or 
verified  in  other  systems. 

The  San  Francisco  Controller's  201 1  City  Survey  took  a  look  at  Muni  rider  satisfaction.10 
The  survey  compared  San  Francisco  to  five  benchmark  cities:  Boston,11  New  York,  Oakland 
(AC  Transit),  San  Jose  (Santa  Clara  Valley  Transit),  and  Seattle.  It  found  that  the  percentage  of 
San  Francisco  respondents,  who  considered  Muni  "excellent"  or  "good,"  was  the  lowest  overall 
on  five  of  the  six  areas  rated,  since  2005  when  the  City  Survey  was  launched.    In  comparison  to 
the  benchmark  cities,  San  Francisco  rated  the  lowest  in  rider  satisfaction  on  four  dimensions: 
timeliness/reliability,  cleanliness,  fares,  and  safety.  These  benchmark  cities  were  chosen  in  the 
survey  because  they  had  issues  in  common  with  SFMTA,  including  the  many  problems  that 
Muni  cited  in  justifying  adopting  the  use  of  non-emergency  switchbacks.  All  had  limited 
budgets,  old  systems  and  vehicles,  challenging  topography,  organized  workforces,  and  traffic 
congestion. 

Muni's  claim  that  other  systems  rely  on  switchbacks  was  not  validated  by  the  Jury's  inquiry 
into  all  five  systems  in  the  City  Survey.  We  went  further  and  surveyed  Bay  Area  Rapid  Transit 
(BART)  and  three  systems  in  Paris,  France  (RER,  Metro,  and  RAPT).  The  Jury  interviewed 
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management-level  personnel  in  each  jurisdiction  except  New  York  City.  Our  interviews  revealed 
that  these  systems  experienced  the  same  kinds  of  problems  as  Muni,  and  that,  with  the  exception 
of  Santa  Clara  Valley  Transit,  none  of  these  systems  used  switchbacks  for  reducing  delays. 

Other  systems  denied  their  use  of  switchbacks  except  in  the  case  of  breakdowns  or  accidents. 
Their  spokespersons  described  taking  special  pains  to  accommodate  riders  when  such  mishaps 
occurred.  All  were  adamant  that  requiring  passengers  to  disembark  from  a  vehicle  for  any  reason 
but  safety  was  unacceptable.  Among  the  comments  made  were  "It  is  an  insult  to  the  passengers" 
and  "It  is  unfair  to  make  passengers  suffer  for  shortcomings  to  the  system."  Without  prompting, 
the  managers  of  these  other  systems  pointed  out  that  switchbacks  were  not  effective  in  speeding 
up  transit  systems.  They  explained  that  unloading  one  vehicle  of  its  passengers  and  loading 
another  actually  slowed  the  system  and  defeated  the  goal  of  reducing  delays.  One  said,  "We 
never  offload  a  full  vehicle.  That  just  takes  more  time  and  doesn't  at  all  help  with  the  schedule." 

III.  Alternative  Strategies  to  Prevent  Switchbacks 

Transit  managers  outside  of  San  Francisco  offered  numerous  other  ways  of  improving  transit 
systems  confronting  the  same  difficulties  as  Muni  without  resorting  to  switchbacks.    Some  of 
these  include: 

•  Establish  a  shop  that  makes  its  own  parts  and  keep  an  inventory  on 
hand  for  recurrent  mechanical  problems. 

•  Educate  riders  on  how  to  avoid  forcing  open  vehicle  doors.  One 
system  described  an  extensive  public  relations  outreach  which 
included  signs  in  stations  and  on  the  website,  warnings  on  doors,  and 
deputies  on  the  vehicles,  to  prevent  riders  from  keeping  the  doors  open 
and  thus  stalling  the  vehicles. 

•  Establish  a  program  gradually  purchasing  a  more  flexible  and 
interchangeable  fleet  of  vehicles. 

•  Reduce  traffic  on  tracks  and  at  stops.  One  system  had  installed 
cameras  on  buses  in  order  to  photograph  vehicles  parked  in  the  Muni 
lanes  and  loading  zones.  This  practice  is  being  implemented  by  Muni 
as  the  Jury  report  is  being  written. 

•  Immediately  tow  blocking  vehicles. 

•  Timed  lights.  This  technology  was  recommended  to  Muni  in  2008,  and 
is  currently  being  implemented.  It  increases  efficiency  by  enabling 
buses  and  trains  to  change  the  traffic  lights  and  cross  intersections  on 
their  schedule. 

•  Use  dedicated  lanes  either  permanently  or  in  rush  hour. 

•  Add  short  runs  in  dense  areas  during  rush  hour. 
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Muni  has  recently  begun  to  apply  some  of  the  methods  that  are  used  by  other  systems  to 
speed  the  system  and  avoid  switchbacks.  In  2008,  Muni  carried  out  an  extensive  Transit 
Effectiveness  Project  (TEP).14  The  TEP  project  involved  riders  and  community  groups,  and 
ended  by  developing  and  proposing  many  solutions  similar  to  the  ones  used  by  other  U.S.  and 
European  systems  for  providing  a  faster  and  more  reliable  system.15  After  being  dormant  for  four 
years,  TEP  is  being  revived.  The  Jury  was  told  by  Muni  staff  that  the  TEP  was  dropped  in  2008 
because  of  budget  problems,  but  now  the  agency  is  committed  to  its  implementation. 

IV.  Muni  is  Not  Effectively  Using  New  Technology 

An  essential  component  of  a  modern  transit  system  is  the  effective  application  of  technology 
to  operations.  Muni  has  made  some  progress  in  this  area,  but  available  technologies  which  could 
provide  solutions  to  Muni's  chronic  problems  are  not  being  implemented. 

Muni's  attempts  at  employing  technology  have  fallen  short.  Muni  recently  installed  a 
federally-funded  high-tech  monitoring  system.  Vehicles  and  street  views  can  be  observed  and 
reported  in  real  time  from  its  16  stations.  The  Jury  toured  the  center  on  a  weekday  afternoon 
between  3  and  4  p.m.  The  center  was  completely  unstaffed.  It  was  explained  to  us  by  a  Muni 
executive  that  there  was  usually  at  least  one  person  on  duty  during  rush  hour,  but  none  of  the  12 
Muni  Inspectors  qualified  to  operate  the  center  was  available.  The  effectiveness  of  this 
monitoring  center  is  severely  degraded,  since  there  is  no  way  for  it  to  communicate  directly  with 
vehicle  operators.  We  were  told  that  the  center  would  be  used  after  a  new  building  is  erected  next 
to  Muni  Headquarters  at  #1  South  Van  Ness.  At  that  time,  several  years  in  the  future,  the  control 
center  from  the  West  Portal  Station  will  be  relocated  there  as  well.  The  literal  disconnect 
between  an  expensive  monitoring  system  and  an  inadequate  communication  system  does  not 
reflect  well  on  Muni  planning  and  management. 

The  Jury  learned  that  Muni  turned  down  the  offer  of  a  free  Apple  iPad  app,  using  GPS 
tracking,  to  aid  in  resolving  communication  problems.  According  to  a  news  article,  "Muni  hopes 
to  put  the  app  to  good  use  some  day,  but  the  agency  is  $29  million  over  budget  and  cannot  afford 
to  buy  the  iPads  required  to  run  the  software.  Nor  is  the  City  willing  to  invest  $100,000  to  run  a 
pilot  program."16  The  Jury  questions  whether  technology  solutions  to  the  underlying  causes  of 
system  delays  are  being  ignored. 
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V.  Findings 

Fl.  Muni  switchbacks  violate  the  spirit  of  the  San  Francisco  Charter. 

Responses  are  requested  from  the  Mayor,  the  Board  of  Supervisors,  San  Francisco  Municipal 
Transportation  Agency  Board  of  Directors,  the  San  Francisco  Municipal  Transportation  Agency 
Director  of  Transportation,  and  San  Francisco  Municipal  Transportation  Agency  Citizens' 
Advisory  Council. 

F2.  Muni  management  has  expressed  very  little  interest  in  finding  alternatives  to 
switchbacks. 

Responses  are  requested  from  the  Mayor,  the  Board  of  Supervisors,  San  Francisco  Municipal 
Transportation  Agency  Board  of  Directors,  the  San  Francisco  Municipal  Transportation  Agency 
Director  of  Transportation,  and  San  Francisco  Municipal  Transportation  Agency  Citizen's 
Advisory  Council. 

F3.  There  is  not  statistical  or  other  evidence  that  switchbacks  alleviate  delays  or  improve 
scheduling. 

Responses  are  requested  from  the  Mayor,  Board  of  Supervisors,  San  Francisco  Municipal 
Transportation  Agency  Board  of  Directors,  San  Francisco  Municipal  Transportation  Agency 
Director  of  Transportation,  and  San  Francisco  Municipal  Transportation  Agency  Citizens' 
Advisory  Council. 

F4.  Muni  officials  show  a  callous  disregard  for  the  welfare  of  riders  overall  in  their  use  of 
switchbacks. 

Responses  are  requested  from  the  Mayor,  the  Board  of  Supervisors,  San  Francisco  Municipal 
Transportation  Agency  Board  of  Directors,  the  San  Francisco  Municipal  Transportation  Agency 
Director  of  Transportation,  and  San  Francisco  Municipal  Transportation  Agency  Citizens' 
Advisory  Council. 

F5.  Muni  officials  are  mistaken  in  their  belief  that  switchbacks  are  used  extensively  by  other 
transit  systems  in  their  day-to-day  operations. 

Responses  are  requested  from  the  San  Francisco  Municipal  Transportation  Agency  Board  of 
Directors,  the  San  Francisco  Municipal  Transportation  Agency  Director  of  Transportation,  and 
San  Francisco  Municipal  Transportation  Agency  Citizens'  Advisory  Council. 
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F6.  Other  comparable  transit  systems  refuse  to  subject  passengers  to  switchbacks  for  any 
reasons  other  than  equipment  breakdowns,  accidents,  or  unavoidable  emergencies. 

Responses  are  requested  from  the  Mayor,  the  Board  of  Supervisors,  San  Francisco  Municipal 
Transportation  Agency  Board  of  Directors,  the  San  Francisco  Municipal  Transportation  Agency 
Director  of  Transportation,  and  San  Francisco  Municipal  Transportation  Agency  Citizens' 
Advisory  Council. 

F7.  Muni  has  failed  to  fully  implement  basic  technological  improvements  in  the  system. 

Responses  are  requested  from  the  Mayor,  the  Board  of  Supervisors,  the  Controller,  San 
Francisco  Municipal  Transportation  Agency  Board  of  Directors,  the  San  Francisco  Municipal 
Transportation  Agency  Director  of  Transportation,  and  San  Francisco  Municipal  Transportation 
Agency  Citizens'  Advisory  Council. 

F8.  Muni's  newest  and  most  advanced  control  centers  lack  adequate  operating  personnel  and 
cannot  communicate  directly  with  Muni  drivers. 

Responses  are  requested  from  the  Mayor,  the  Board  of  Supervisors,  the  Controller,  San 
Francisco  Municipal  Transportation  Agency  Board  of  Directors,  the  San  Francisco  Municipal 
Transportation  Agency  Director  of  Transportation,  and  San  Francisco  Municipal  Transportation 
Agency  Citizens'  Advisory  Council. 

F9.  Muni  has  failed  to  conduct  and  publish  monthly  rider  surveys  as  recommended  in  the  FY 
2008  and  2010  quality  review. 

Responses  are  requested  from  the  Mayor,  the  Board  of  Supervisors,  the  Controller,  San 
Francisco  Municipal  Transportation  Agency  Board  of  Directors,  the  San  Francisco  Municipal 
Transportation  Agency  Director  of  Transportation,  and  San  Francisco  Municipal  Transportation 
Agency  Citizens'  Advisory  Council. 

VI.  Recommendations 

Rl.  Eliminate  switchbacks  except  for  equipment  breakdowns,  accidents,  or  unavoidable 
emergencies. 

Responses  are  requested  from  the  Mayor,  the  Board  of  Supervisors,  San  Francisco  Municipal 
Transportation  Agency  Board  of  Directors,  the  San  Francisco  Municipal  Transportation  Agency 
Director  of  Transportation,  and  San  Francisco  Municipal  Transportation  Agency  Citizens' 
Advisory  Council. 
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R2.  Contact  and  learn  from  comparable  transit  systems  that  do  not  resort  to  switchbacks  as  a 
regular  solution  to  their  problems. 

Responses  are  requested  from  the  Mayor,  the  Board  of  Supervisors,  the  Controller,  San 
Francisco  Municipal  Transportation  Agency  Board  of  Directors,  the  San  Francisco  Municipal 
Transportation  Agency  Director  of  Transportation,  and  San  Francisco  Municipal  Transportation 
Agency  Citizens'  Advisory  Council. 

R3.  The  Controller  audit  Muni  funds  to  determine  if  there  are  additional  resources  that  may 
be  available  to  rectify  delays  and  scheduling  problems. 

Responses  are  requested  from  the  Mayor,  the  Board  of  Supervisors,  the  Controller,  San 
Francisco  Municipal  Transportation  Agency  Board  of  Directors,  and  the  San  Francisco 
Municipal  Transportation  Agency  Director  of  Transportation. 

R4.  Train  and  employ  sufficient  staff  to  operate  the  new  control  center  and  establish 
communication  from  there  with  Muni  drivers. 

Responses  are  requested  from  the  Mayor,  San  Francisco  Municipal  Transportation  Agency 
Board  of  Directors,  and  the  San  Francisco  Municipal  Transportation  Agency  Director  of 
Transportation. 

R5.  Conduct  and  publish  monthly  rider  satisfaction  surveys  in  accordance  with  the  FY  2008 
and  2010  quality  review  recommendations. 

Responses  are  requested  from  the  Mayor,  the  Board  of  Supervisors,  San  Francisco  Municipal 
Transportation  Agency  Board  of  Directors,  the  San  Francisco  Municipal  Transportation  Agency 
Director  of  Transportation,  and  San  Francisco  Municipal  Transportation  Agency  Citizens' 
Advisory  Council. 

CONCLUSION 

Muni  struggles  with  many  frustrating  issues.  It  has  a  huge  job  serving  hundreds  of  thousands 
of  passengers  every  day.  Jury  interviews  with  other  systems  prove  that  it  is  unnecessary  to 
inconvenience  passengers  for  the  sake  of  scheduling  problems  on  the  Muni.  Switchbacks  are  an 
insult  to  passengers  and  are  an  ineffective  and  time-consuming  strategy  that  does  not  help  Muni 
to  maintain  schedules.  Muni  must  adopt  more  rider-friendly  policies  and  practices.  The  many 
underlying  problems  that  cause  delays  and  "bunching"  of  vehicles  must  be  addressed  directly. 
This  Jury  has  concluded  that  the  almost  casual  use  of  switchbacks  by  Muni  is  a  practice  that  is 
antithetical  to  the  goals  set  for  the  system  in  the  Charter.  Muni  needs  to  re-examine  the  many 
suggestions  aimed  at  fixing  the  system  and  set  out  a  detailed  schedule  for  implementation. 
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APPENDIX 

Glossary  of  Terms 

BART:  Bay  Area  Rapid  Transit. 
BOS:  Board  of  Supervisors. 
LRV:  Light  Rail  Vehicle. 

Metro:  Paris  Metro  or  Metropolitan  is  the  rapid  transit  metro  system  of  Paris,  France.  It  has 
sixteen  lines,  mostly  underground. 

Prop.  E:  Proposition  E,  passed  in  1999,  created  the  San  Francisco  Municipal  Transportation 
Agency,  combining  the  transit  operations  of  Muni  with  the  street  operations  of  the  Department  of 
Parking  &  Traffic  into  a  single  agency. 

RAPT:  Regie  Autonome  des  Transports  Parisiens  is  a  state-owned  public  transport  agency 
headquartered  in  Paris,  France.  It  has  responsibility  for  Paris  Metro,  bus  and  tram  services,  and 
most  of  Paris  RER. 

RER:  The  Paris  RER  (Reseau  Express  Regional)  comprises  five  express  trains  that  connect 
central  Paris  to  surrounding  suburbs. 

SFMTA:  San  Francisco  Municipal  Transportation  Agency. 

TEP:  Transit  Effectiveness  Program. 
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THE  CIVIL  GRAND  JURY 

California  state  law  requires  that  all  58  counties  impanel  a  Grand  Jury  to  serve  during  each 
fiscal  year  (Cal.  Const.,  Art.  I,  §  23;  Cal.  Penal  Code,  §  905).  In  San  Francisco,  the  presiding 
judge  of  the  Superior  Court  impanels  two  grand  juries.  The  Indictment  Grand  Jury  has  sole  and 
exclusive  jurisdiction  to  return  criminal  indictments.  The  Civil  Grand  Jury  scrutinizes  the 
conduct  of  public  business  of  county  government. 

The  function  of  the  Civil  Grand  Jury  is  to  investigate  the  operations  of  the  various  officers, 
departments  and  agencies  of  the  government  of  the  City  and  County  of  San  Francisco.  Each  civil 
grand  jury  determines  which  officers,  departments  and  agencies  it  will  investigate  during  its  term 
of  office.  To  accomplish  this  task  the  grand  jury  is  divided  into  committees  which  are  assigned  to 
the  respective  departments  or  areas  which  are  being  investigated.  These  committees  visit 
government  facilities,  meet  with  public  officials,  and  develop  recommendations  for  improving 
City  and  County  operations. 

The  19  members  of  the  Civil  Grand  Jury  serve  for  a  period  of  one  year  from  July  1  through 
June  30  the  following  year,  and  are  selected  at  random  from  a  pool  of  30  prospective  grand 
jurors.  During  that  period  of  time  it  is  estimated  that  a  minimum  of  approximately  500  hours  will 
be  required  for  grand  jury  service.  By  state  law,  a  person  is  eligible  if  a  citizen  of  the  United 
States,  1 8  years  of  age  or  older,  of  ordinary  intelligence  and  good  character,  and  has  a  working 
knowledge  of  the  English  language. 

Applications  to  serve  on  the  Civil  Grand  Jury  are  available  by  contacting  the  Civil  Grand 
Jury  office: 

•  by  phone  (415)  551-3605  (weekdays  8:00  a.m.  -  4:30  p.m.). 

•  in  person  at  the  Grand  Jury  Office,  400  McAllister  St.,  Room  008,  San  Francisco,  CA 
94102. 

•  by  completing  an  online  application  (available  at 
http://www.sfsuperiorcourt.org/index.aspx?page=312),  and  mailing  it  to  the  above 
address. 
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WITNESSES 


With  regard  to  witnesses  who  provide  testimony  to  the  Civil  Grand  Jury  to  aid  it  in  its 
investigation,  California  Penal  Code  §  929  provides  that: 

As  to  any  matter  not  subject  to  privilege,  with  the  approval  of  the 
presiding  judge  of  the  superior  court  or  the  judge  appointed  by  the 
presiding  judge  to  supervise  the  grand  jury,  a  grand  jury  may  make 
available  to  the  public  part  or  all  of  the  evidentiary  material,  findings,  and 
other  information  relied  upon  by,  or  presented  to,  a  grand  jury  for  its  final 
report  in  any  civil  grand  jury  investigation  provided  that  the  name  of  any 
person,  or  facts  that  lead  to  the  identity  of  any  person  who  provided 
information  to  the  grand  jury,  shall  not  be  released.  Prior  to  granting 
approval  pursuant  to  this  section,  a  judge  may  require  the  redaction  or 
masking  of  any  part  of  the  evidentiary  material,  findings,  or  other 
information  to  be  released  to  the  public  including,  but  not  limited  to,  the 
identity  of  witnesses  and  any  testimony  or  materials  of  a  defamatory  or 
libelous  nature. 

The  intention  of  the  California  State  Legislature  in  enacting  Penal  Code  §  929  is  to 
encourage  full  candor  in  testimony  in  Civil  Grand  Jury  investigations  by  protecting  the  privacy 
and  confidentiality  of  those  who  participate  in  an  investigation  of  the  Civil  Grand  Jury. 


San  Francisco  Employees'  Retirement  System 


v 


City  and  County  of  San  Francisco 
Civil  Grand  Jury  2011-2012 


REQUIRED  RESPONSES 

California  Penal  Code  §  933(c)  provides  deadlines  for  responding  to  this  report: 

No  later  than  90  days  after  the  grand  jury  submits  a  final  report  on  the 
operations  of  any  public  agency  ...  the  governing  body  of  the  public 
agency  shall  comment  to  the  presiding  judge  of  the  superior  court  on  the 
findings  and  recommendations  pertaining  to  matters  under  the  control  of 
the  governing  body,  and  every  elected  county  officer  or  agency  head  for 
which  the  grand  jury  has  responsibility  .  .  .  shall  comment  within  60  days 
to  the  presiding  judge  of  the  superior  court ...  on  the  findings  and 
recommendations  pertaining  to  matters  under  the  control  of  that  county 
officer  or  agency  head  and  any  agency  or  agencies  which  that  officer  or 
agency  head  supervises  or  controls.  In  any  city  and  county,  the  mayor 
shall  also  comment  on  the  findings  and  recommendations.  All  of  these 
comments  and  reports  shall  forthwith  be  submitted  to  the  presiding  judge 
of  the  superior  court  who  impaneled  the  grand  jury. 

California  Penal  Code  §  933.05  provides  for  the  manner  in  which  responses  to  this  report 
are  to  be  made: 

(a)  For  purposes  ...  as  to  each  grand  jury  finding,  the  responding  person 
or  entity  shall  indicate  one  of  the  following: 

(1)  The  respondent  agrees  with  the  finding. 

(2)  The  respondent  disagrees  wholly  or  partially  with  the  finding,  in 
which  case  the  response  shall  specify  the  portion  of  the  finding  that  is 
disputed  and  shall  include  an  explanation  of  the  reasons  therefor. 

(b)  For  purposes  ...  as  to  each  grand  jury  recommendation,  the 
responding  person  or  entity  shall  report  one  of  the  following  actions: 

(1)  The  recommendation  has  been  implemented,  with  a  summary 
regarding  the  implemented  action. 

(2)  The  recommendation  has  not  yet  been  implemented,  but  will  be 
implemented  in  the  future,  with  a  timeframe  for  implementation. 

(3)  The  recommendation  requires  further  analysis,  with  an  explanation 
and  the  scope  and  parameters  of  an  analysis  or  study,  and  a  timeframe 
for  the  matter  to  be  prepared  for  discussion  by  the  officer  or  head  of 
the  agency  or  department  being  investigated  or  reviewed,  including  the 
governing  body  of  the  public  agency  when  applicable.  This  timeframe 
shall  not  exceed  six  months  from  the  date  of  publication  of  the  grand 
jury  report. 

(4)  The  recommendation  will  not  be  implemented  because  it  is  not 
warranted  or  is  not  reasonable,  with  an  explanation  therefor. 
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EXECUTIVE  SUMMARY 

The  San  Francisco  Employees'  Retirement  System  is  a  public  pension  fund  created  by  the 
San  Francisco  Charter  and  organized  for  the  benefit  of  the  employees  and  retirees  of  the  City  and 
County  of  San  Francisco  and  all  independent  government  agencies  under  it.  A  Board  of  four 
appointed  and  three  elected  members  govern  the  pension  fund.  The  Charter  mandates  the  use  of 
prudent  investments  to  ensure  that  City  employees  have  guaranteed  retirement  benefits  over  their 
lifetimes.  When  shortfalls  occur,  the  City  of  San  Francisco,  as  the  employer,  contributes  funds 
annually  to  cover  anticipated  future  liabilities.  As  of  June  30,  201 1,  the  Fund  is  more  than  $2 
billion  short. 

Investment  policies  and  practices  are  of  critical  importance.  Public  pension  funds  across  the 
nation  are  underfunded  and  the  City's  is  no  exception.  The  San  Francisco  pension  fund  is  valued 
at  $14.9  billion  and  actuaries  estimate  the  funding  level  needs  to  be  over  $18  billion  to  continue 
meeting  benefits.  Part  of  the  reason  for  the  underfunding  is  the  severe  investment  loss  suffered  in 
2008-2009.  Over  that  time,  the  fund's  assets  shrank  from  $17.4  billion  to  a  low  of  $1 1.1  billion. 
Actuaries  predict  the  City's  contributions  could  increase  to  between  $557  million  and  $708 
million  per  year  over  the  next  five  years  to  make  up  the  shortfall.  The  Jury  recommends  active 
dialogue  and  contingency  planning  to  anticipate  and  prevent  this  range  of  shortfalls. 

The  Jury  finds  the  City's  retirement  fund,  like  other  public  pension  funds,  has  over-estimated 
its  future  returns  relative  to  its  last  five  and  ten  years'  record  of  investment  returns.  Pursuing 
high  estimated  returns  leads  to  a  policy  of  high-risk  and  volatile  investment  policies. 

Every  source  we  interviewed  believes  pension  funds  are  compelled  to  chase  high  returns  in 
order  to  recover  losses.  Expectations  are  for  a  repeat  of  the  successful  recovery  after  the 
Dot.Com  losses  of  2001.  Thus  far,  this  has  not  been  the  case.  Various  academic  comparisons  and 
investigative  reports  have  examined  returns  of  pension  plans  over  the  last  20  years.  Surprisingly, 
those  few  plans  that  invested  conservatively  have  enjoyed  returns  that  met  or  exceeded  the 
returns  of  funds  with  riskier  portfolios. 

The  Jury  cannot  of  course  recommend  an  investment  policy  for  the  pension  fund.  However, 
we  do  recommend  that  the  San  Francisco  Employees'  Retirement  System  Board  conduct  a 
review  of  its  investment  strategy  that  includes  a  "failure  analysis"  which  should  have  been  done 
after  the  2008-2009  fund  losses. 
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BACKGROUND 

A  review  of  the  2010  and  201 1  Annual  and  Actuarial  Reports  for  the  San  Francisco 
Employees'  Retirement  System  (the  "Fund,"  also  referred  to  as  the  "System"  or  "SFERS") 
prompted  our  concerns.  The  San  Francisco  Civil  Grand  Jury  (the  Jury)  decided  to  investigate  the 
Fund's  investment  policies  and  practices  to  assess  and  determine  their  compliance  with 
obligations  under  the  City  Charter.  Three  prior  investigations  of  San  Francisco  Employees' 
Retirement  System  by  past  Juries  in  2008,  2009,  and  2010,  focused  on  the  growth  of  pension 
benefits  provided  to  retirees  but  none  have  shined  a  light  on  investment  policy  and  its  effect  on 
City  contributions  to  the  Fund. 

The  City  Charter  established  the  Fund  and  created  the  San  Francisco  Employees'  Retirement 
System  Board  (the  Board).1  The  Board  consists  of  seven  members:  one  from  the  Board  of 
Supervisors,  three  appointed  by  the  Mayor,  and  three  elected  by  the  active  and  retired  members 
of  the  Fund.  The  Board  members  are  the  trustees  overseeing  and  assuring  the  long-term  viability 
of  the  Fund  to  pay  the  obligations  to  San  Francisco's  retirees. 

The  California  Constitution  grants  the  Board  full  authority  and  fiduciary  responsibility  for 
investment  of  monies  and  administration  of  the  Fund.  Under  the  City  Charter,  the  Board  is  the 
sole  authority  and  judge  of  conditions  under  which  members  of  the  Fund  receive  and  continue  to 

3  •  •  •  •  • 

receive  benefits.  It  retains  exclusive  control  over  the  administration  and  selection  of  investments 
for  the  Fund.  The  Board  determines  how  much  City,  County,  and  District  contributions  are 
sufficient  to  provide  for  the  payment  of  all  benefits  to  all  members. 

Three  sources  support  the  Fund:  employee  contributions,  contributions  from  the  City,  and 
earnings  from  the  Fund's  investments.  The  Fund,  currently  valued  at  approximately  $15  billion, 
is  the  source  of  retirement  benefits  for  over  28,000  employees  and  more  than  24,000  retirees. 
The  Fund  is  twice  the  size  of  the  entire  annual  budget  of  the  City  and  County  of  San  Francisco. 

The  Fund  has  suffered  considerable  losses  over  the  last  five  years.  It  sank  from  a  high  of 
$17.4  billion  in  2007  to  a  low  of  $11.1  billion  in  2009.  The  Board  did  not  do  a  "failure  analysis" 
investigation  after  this  loss.  The  2010  and  201 1  Actuarial  Reports4  predict  annual  City 
contributions  to  the  Fund.  The  City's  contributions  will  rise  annually  until  at  least  2015.  The 
Fund's  Annual  Reports5  describe  an  investment  policy  with  the  potential  to  expose  the  Fund  to 
further  disastrous  losses  in  the  future.6 
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METHODOLOGY  AND  APPROACH 

The  Jury  reviewed  the  Fund's  Annual  Reports,  Auditor's  Reports  and  Actuarial  Reports  for 
the  fiscal  years  ending  June  30,  2010,  and  June  30,  201 1 .  We  also  reviewed  news  media  articles, 
academic  reports,  institutional  investor  newsletters,  studies,  websites,  bloggers,  and  materials 
provided  for  Board  meetings  from  staff  and  consultants.  The  Jury  interviewed  Board  members, 
auditors,  staff,  City  Attorneys,  investment  consultants,  academic  professionals,  some  of  the 
Mayor's  staff,  local  government  employees,  and  union  leaders. 

During  the  course  of  our  investigation,  the  Jury  encountered  difficulty  obtaining  information 
surrounding  the  Fund's  investment  program  and  its  results  due  to  a  lack  of  transparency.  In 
contrast,  the  California  Public  Employees'  Retirement  System  (CalPERS)  includes  on  their 
website  a  much  greater  amount  of  updated  investment  information,  analysis,  and  news  for 
members  and  the  public. 

The  Jury  was  surprised  to  find  that  monthly  investment  returns  for  the  Fund  were  not 
publicly  available  on  the  Internet.  Per  the  Fund's  policy,  information  we  obtained  was  only 
available  by  personal  requests  to  the  Fund's  Executive  Secretary.  The  materials  issued  to  the 
Board  prior  to  monthly  Fund  meetings  were  our  best  resource.  The  Jury  requested,  obtained,  and 
reviewed  meeting  materials  from  January  201 1  to  May  2012.  The  names  of  the  Fund's 
investment  managers,  investment  consultants,  and  companies  in  which  the  Fund  invests  were 
difficult  and  time-consuming  to  acquire.  The  Fund's  staff  resisted  giving  the  Jury  contact 
information  for  their  outside  consulting  firms.  Only  by  approaching  the  firms'  representatives 
attending  Board  meetings  was  the  Jury  able  to  request  interviews.  Two  of  the  three  firms  asked 
refused  requests  for  interviews. 

DISCUSSION 

I.  Investment  Policies  and  Practices 
A.  Underfunding 

o 

The  City's  Charter  requires  a  100%  funding  ratio  for  the  Fund.  Using  the  Actuarial  Value  of 
Assets,  the  Fund's  201 1  Annual  Report  shows  the  funding  level  is  approximately  88%,  12% 
short  of  mandated  contribution  levels  or  $2.3  billion.  Actuarial  value  is  a  number  the  Board  uses 
to  estimate  the  assumed  investment  return  rate  in  the  future  (see  section  B).  The  Market  Value  is 
the  actual  number  for  the  assets  in  the  fund.  Using  a  market  value  of  approximately  84%,  the 
unfunded  liability  increases  to  16%  or  $3.0  billion  (see  Table  1).  The  actuarial  funding  level 
assumes  annual  investment  returns  of  7.66%  per  year  over  the  next  20  years.  This  rate  of  return 
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is  considerably  higher  than  the  Fund's  annual  average  return  for  the  past  ten  years  of  6.01%.  The 
current  investment  return  for  the  201 2  fiscal  year-to-date  is  a  negative  (-0.9%)  rate  of  return. 


Valuation  Date 

July  1, 2011 

July  1, 2010 

Fiscal  Year  End  Value  (millions) 

2013 

2012 

Actuarial  Liability 

$  18,598.7 

$  17,643.4 

Actuarial  Value  of  Assets 

$  16,313.1 

$  16,069.1 

Unfunded  Actuarial  Liability  (actuarial  value) 

$  2,285.6 

$  1,574.3 

Funding  Ratio  (actuarial  value) 

87.7% 

91.1% 

Market  Value  of  Assets 

$  15,598.8 

$  13,136.8 

Unfunded  Liability  (market  value) 

$  2,999.9 

$  4,506.6 

Funding  Ratio  (market  value) 

83.9% 

74.5% 

Table  1.  Valuation  Results 


The  Board  accepted,  without  comment,  question,  or  statement,  the  Actuary's  report 
projecting  scenarios  of  additional  needed  future  City  contributions  that  could  exceed  35%  of  the 
City's  total  payroll.  When  the  Jury  asked  Board  members  and  staff  if  they  thought  the  system  is 
underfunded,  they  disagreed.  One  board  member  was  not  worried  since  "we  are  better  off  than 
most  other  funds,"  while  another  stated,  "It's  not  really  a  concern  unless  it  is  at  least  20%  short." 
One  staff  member  said,  "as  long  as  the  City  is  willing  to  make  up  the  shortfall,  it  is  not 
technically  underfunded."  Board  members,  in  interviews,  indicated  they  believe  the  Actuary's 
scenarios  for  future  investment  losses  are  for  report  purposes  only,  hypothetical  and  not  of  any 
real  concern. 

The  Fund  for  the  past  three  years  has  been  underfunded.  In  order  to  bring  the  funding  to  the 
mandated  100%  level,  the  City  must  increase  its  contributions.  In  201 1,  the  City  contributed 
$338  million.  The  amount  has  grown,  in  2012,  to  $433  million.  Figure  1  illustrates  the  City's 
expected  contributions  as  a  percentage  of  salaries  since  2004.  For  the  years  2004  to  2007  the 
Board  approved  not  requiring  employees  or  the  City  to  make  contributions  since  the  Fund  was 
overfunded.10  The  rise  from  2010  to  2013  is  mainly  due  to  the  "amortization  of  Unfunded 
Actuarial  Liability"  (the  UAL).  The  UAL  amortization  is  the  City's  expected  payment  to  cover 
the  funding  shortfall  due  to  investment  losses.  Payments  are  annual  and  increase  over  time,  until 
2015. 
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i  Normal  Cost  +  Expenses  Member  Contributions 
I  Amortization  of  UAL     —^—Adjusted  Net  Rate 


25% 


15% 


5% 


_5%   _  2004  -  2005  200&  2002  2008     2009  2010  -2011  2012  2013. 

I   "    ~   "   ■   "   "  _ 


-15% 


Figure  1.  Historic  Cost  as  a  Percentage  of  Pay11 

The  Stanford  Institute  for  Economic  Policy  Research  issued  a  study  titled  "An  Assessment  of 
the  San  Francisco  Unfunded  Pension  and  Retirement  Healthcare  Liabilities."12  The  author  found 
that  "[o]n  a  market  value  basis,  San  Francisco's  Fund  would  need  to  earn  an  average  annual 
return  of  1 1 .5%  for  the  next  1 8  years  to  achieve  just  a  two-in-three  probability  of  meeting  its 
retirement  obligations."  The  study  recounted  that: 

Between  1999  and  201 1,  San  Francisco  pension  costs,  which  have  grown 
at  an  average  annual  rate  of  23.5%,  increased  faster  than  spending  on 
public  assistance  (6.1%),  public  protection  (5.4%),  health  and  sanitation 
(2.6%),  public  ways  and  facilities  (.17%),  recreation  and  cultural  services 


(4.1%)  and  miscellaneous  functions  (3.8%) 
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The  author  also  predicted  that  contributions  by  the  City  to  the  Fund  along  with  health 
benefits  would  exceed  $500  million  per  year  until  2015.  If  the  Fund's  investments  fail  to  meet 
the  current  expectations,  annual  contributions  could  exceed  $600  million.  The  Board  members 
we  interviewed  had  not  read  this  study  and  told  the  Jury  that  these  types  of  studies  are 
unfounded,  discredited,  and  irrelevant. 


B.  Investment  Return  Assumption 

The  funding  level  for  the  Fund  depends  on  a  number  of  unknowable  future  events,  such  as: 
life  span  of  beneficiaries,  employment  rates,  future  contributions,  salary  levels,  changes  in 
benefits,  and  estimates  of  the  Fund's  future  investment  returns.  Assumed  investment  returns  are 
a  significant  aspect  of  this  calculation.  An  increase  in  returns  will  result  in  a  corresponding 
decrease  in  the  need  for  City  contributions. 
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The  Board  relies  on  an  investment-consulting  firm  to  recommend  the  "investment  return  rate 
assumption"  (the  Assumed  Rate)  and  professes  not  to  know  how  the  number  is  calculated.  The 
consulting  firm  told  the  Jury  its  formula  is  proprietary,  and  will  not  divulge  it  to  the  Board  or  the 
Jury.  The  Board  approves  the  Assumed  Rate  for  the  Actuary  to  use  in  estimating  funding  levels. 
Estimated  funding  levels  determine  the  amount,  if  any,  the  City,  as  the  employer,  will  have  to 
pay  into  the  Fund.  Currently,  the  approved  Assumed  Rate  is  7.66%  through  2013,  decreasing  to 
7.5%  over  the  remaining  17  years.  Decreasing  the  assumed  rate  results  in  the  City  increasing  its 
contribution  and  vice  versa.  The  Board  receives  recommendations  from  the  consultant  in 
February  each  year  to  set  the  Assumed  Rate  for  use  in  the  next  fiscal  year. 

Also  in  February,  the  Board  sets  the  City's  contribution  rate  for  the  next  fiscal  year.  That 
number  is  based  on  the  final  earnings  results  from  the  preceding  fiscal  year,  which  ends  on  June 
30.  During  the  Fund's  February  2012  Board  meeting,  the  Actuary  cautioned  the  Commissioners 
that  the  high  annual  return  the  Fund  achieved  and  reported  for  Fiscal  Year  2010-201 1  was  "the 
luck  of  the  calendar."  In  that  Fiscal  Year,  the  Fund's  returns  fluctuated  wildly.  From  July  2010  to 
June  201 1,  the  Fund  "earned"  22%,  or  about  $2  billion.  In  the  next  three  months,  $1  billion  of 
Fund  value  was  lost.  By  December,  at  the  half-way  point  in  Fiscal  Year  201 1-2012,  the  Fund 
showed  a  loss  of  nearly  5%.  Setting  a  contribution  rate  based  upon  eight-month-old  data  appears 
to  be  an  unsound  practice  in  view  of  the  market  volatility  experienced  over  the  last  five  years. 

San  Francisco  is  not  alone  in  using  an  unrealistically  optimistic  Assumed  Rate.  The  New 
York  Times  reported  in  the  article  "Public  Pensions  Faulted  for  Bets  on  Rosy  Returns,"  that 
"[wjhile  Americans  are  typically  earning  less  than  1%  interest  on  their  savings  accounts,  and 
watching  their  401(k)  balances  yo-yo  along  with  the  stock  market,  most  public  pension  funds  are 
still  betting  they  will  earn  annual  returns  of  7%  to  8%  over  the  long  haul."14  The  article  quotes 
Michael  Bloomberg,  Mayor  of  New  York  City,  commenting  on  similar  rate  adjustments  in  his 
city,  "This  is  going  from  an  absolutely  hysterical,  laughable  8%,  to  indefensible  7%  or  7.5%." 
He  went  on  to  say,  "if  I  can  give  you  one  piece  of  financial  advice:  If  somebody  offers  you  a 
guaranteed  7%  on  your  money  for  the  rest  of  your  life,  you  take  it  and  just  make  sure  the  guy's 
name  is  not  Madoff." 

The  British  Government's  Financial  Services  Authority  (FSA)15  recommends  a  much  lower 
Assumed  Rate  for  all  funds: 

The  projected  returns  are  central  to  estimates  over  a  10  to  15  year  period. 
It  is  crucial  that  projection  rates  are  set  at  a  realistic  level  so  that  investors 
are  not  misled.  Today's  independent  research  indicates  that  our  maximum 
projection  rates  should  be  reduced.16 

Elected  Board  members  dissented  when  the  Fund's  Board  approved  the  slightly  decreased 
Assumed  Rate  in  early  2012.  The  Jury  asked  the  elected  members  why  they  did  not  support 
lowering  the  Assumed  Rate,  and  each  had  a  different  response.  One  Board  member  said  "It  is 
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just  hope  for  the  future"  and  "It  is  based  on  return  averages  for  the  last  25  years,"  this  despite  the 
fact  that  in  the  last  ten  years  returns  were  lower  as  stated  in  the  SFERS  Annual  Reports  for  2010 
and  201 1 .  Another  stated,  "You  can't  predict  the  future  from  the  past."  Finally,  one  of  the  Board 
members  exclaimed,  "It's  just  a  number!" 


Year 

5-years 

10-years 

2010 

2.73% 

2.80% 

2011 

4.20% 

6.22% 

Table  2.  Investment  Portfolio  Performance 
Annualized  Returns  for  the  periods  ending 
6/30/2010  and  6/30/2011 


C.  Investment  Risk 

The  Fund  currendy  utilizes  the  "Yale  Model"  of  investing,  which  it  followed  in  the  mid- 
1 980s  after  public  funds  were  allowed  to  invest  in  high-risk  investments.    Yale  University  was 
one  of  the  first  institutional  investors  to  participate  in  high-risk  investing,  and  their  method  for 
"beating  the  market"  with  high  returns  became  a  model  for  many  other  funds.  Until  Proposition 
21  passed  in  1984, 18  California  law  limited  public  pension  funds  to  investing  in  either  bonds  or 
"blue  chip"  stocks.19  Prior  to  1984,  public  pension  funds  grew  steadily  with  minimum  volatility, 
thus  assuring  a  secure  and  predictable  source  of  funds  for  retirees.  The  main  mechanism  for 
assuring  growth  returns  in  a  low-risk,  low-return  environment  was  to  take  advantage  of 
compound  interest. 

Soon  after  Proposition  21  passed,  and  until  2001,  pension  funds  saw  a  greater  return  on  their 
investments.  In  turn,  pension  funds  provided  more  benefits,  based  on  the  assumption  that  the 
market  would  continue  to  grow.  Despite  the  Dot.Com  market  crash  of  2001,  pension  funds 

•  20 

continued  investing  in  the  high-risk  "Yale  Model."    In  fact,  optimism  was  so  high  that  between 
2004  and  2007,  neither  employees  nor  the  City  paid  contributions  into  the  system  because  the 
system  was  "overfunded."  After  the  market  crash  of  2008-2009,  the  market  value  of  the  Fund's 
investments  fell  from  $17.4  billion  in  2007  to  $1 1.1  billion  in  2009,  a  loss  of  almost  36%  (see 
figure  2).  Prior  to  and  after  the  crash,  the  Fund's  investments  included  not  just  public  equities  but 
such  alternative  investments  as  foreign  equities,  foreign  bonds,  real  estate  limited  partnerships, 
commodities,  venture  capital,  private  equities,  and  distressed  debt.  Also  included  were 
derivatives  such  as  collateralized  mortgage-backed  securities,  credit  swaps,  and  securities  loans. 
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Even  after  losing  over  one-third  of  the  Fund's  value,  the  Board  did  not  conduct  a  "failure 
analysis"  or  investigate  the  reasons  for  this  enormous  loss.  The  Board  did  not  openly  question 
the  policies  and  practices  that  led  up  to  the  crash  and  the  severe  financial  impact  it  had  on  the 
Fund.  Board  members  serving  at  the  time  of  the  crash  told  the  Jury  that  the  Fund's  policies  did 
not  have  anything  to  do  with  the  losses.  They  offered  no  explanation  as  to  how  they  reached  this 
conclusion  or  why  it  would  not  happen  again.  The  Jury  inquired  about  any  studies  they  knew  of 
that  would  support  their  continuing  use  of  this  investment  policy.  No  Board  member  cited  any 
studies,  reports,  research,  or  other  authority  for  this  position. 

Opinions  vary  regarding  the  appropriate  level  of  risk  for  public  funds.  The  Jury  did  an 
extensive  search  for  factual  evidence  of  the  success  of  various  investment  policies.  We  found 
recent  studies  from  Stanford  University,  the  Upjohn  Institute,  The  New  York  Times,  and  Ibbotson 
Associates.  The  reports  researched  whether  a  low-risk  investment  policy  could  equal  or  exceed  a 
high-risk  investment  policy.  While  San  Francisco's  Fund  was  not  the  subject  of  any  of  the 
reports,  the  conclusions  of  these  studies  are  directly  applicable  to  the  Fund's  investment  policies 
and  practices  as  they  examined  large  public  and  private  pension  funds. 

Stanford  Institute  for  Economic  Policy  Research  reviewed  CalPERS'  investment  returns 
from  1984  until  2009.  During  this  period,  CalPERS  followed  the  Yale  Model  of  aggressive  high- 
risk  investing.  The  study  compared  CalPERS'  returns  to  a  hypothetical  low-risk  portfolio 
oursued  over  the  identical  25  year  period.  The  authors  found  only  a  negligible  (0.1  %)  increase  in 
overall  returns  gained  from  investing  in  high-risk  assets22  (see  figure  3).  Both  the  report  and 
CalPERS  responses  are  on  the  CalPERS'  website.23  CalPERS  read  and  reviewed  this  report  and 
made  it  available  to  the  public.  San  Francisco  ignored  the  study  of  their  Fund  from  the  same 
Institute,  had  no  response  to  it,  and  did  not  make  it  public. 
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Figure  3.  CalPERS  Returns  vs.  Bond  Average24 

A  recent  investigative  report  from  The  New  York  Times  titled  "Pensions  Find  Riskier 
Investments  Fail  to  Payoff  found  that  pension  funds  investing  in  more  alternative  investments 
have  the  highest  risk  level  of  all  investment  portfolios.    Contrary  to  expectations,  these  funds 
had  poorer  returns  than  those  that  remained  in  traditional  investments.  The  average  annual  return 
for  funds  with  the  riskiest  investment  portfolio  was  4.1%  over  the  last  five  years,  and  the  average 
return  for  funds  with  the  lowest  risk  was  5.3%.  The  study  concluded  that  high  risk  equaled  less 
gain.  San  Francisco's  Fund  was  not  part  of  this  study.  However,  the  five-year  average  return  rate 
for  the  San  Francisco  Fund,  containing  alternative  investments,  was  4.2%  placing  it  in  the  lower 
return  bracket.  Surprisingly,  quite  a  few  funds  that  had  done  well  with  low-risk  investing 
nevertheless  intend  to  switch  to  the  high-risk  model. 

The  Upjohn  Institute  also  found  this  phenomenon  in  another  study.26  In  over  100  pension 
funds  reviewed,  they  noted,  "even  if  a  fund  made  a  higher  return  with  a  low-risk  portfolio,  there 
was  still  pressure  to  change  from  the  conservative  policy  to  assume  more  risk."  Economists  refer 
to  this  trend  as  the  "herd  mentality." 

There  are,  however,  contrary  reports.  The  Ibbotson  SBBI  Classic  Yearbook  concludes  that  a 
high-risk  investment  policy  is  superior,  over  the  long  term,  over  low  risk  policy.    Based  on 
historical  returns  for  stocks  and  bonds,  the  Yearbook's  charts  show  Treasury  Bills  and  long-term 
bonds  went  up  at  a  lower  rate  than  large  and  small  company  stocks  over  a  70-year  period  ending 
in  the  year  2010.  This  reference  is  widely  quoted  as  support  for  the  high-risk  investment  policy. 
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It  is  important  to  note  that  Tbbotson's  information  is  an  historical  tracking  of  stock  and  bond 
returns  not  a  comparison  of  actual  returns  of  pension  funds. 

These  studies  provide  a  different  perspective  on  the  San  Francisco  Fund.  Replicating  those 
studies  would  require  updating  the  Fund's  investment  information  and  using  San  Francisco 
actuarial  data  for  analysis.  Such  studies  would  determine  the  degree  the  above  findings  apply  to 
the  San  Francisco  Fund  and  need  to  be  undertaken. 

II.  Findings 

Fl.  The  San  Francisco  Employees'  Retirement  System  Pension  Fund  is  currently 
underfunded  by  more  than  $2  billion. 

Responses  requested  from  the  Mayor,  Board  of  Supervisors,  Controller,  San  Francisco 
Employees'  Retirement  System  Board,  and  San  Francisco  Employees'  Retirement  System 
Executive  Director. 

F2.  The  San  Francisco  Employees'  Retirement  System  Board  did  not  complete  a  "failure 
analysis"  subsequent  to  the  funding  loss  suffered  in  2008-2009. 

Responses  requested  from  the  Mayor,  Board  of  Supervisors,  Controller,  San  Francisco 
Employees'  Retirement  System  Board,  and  San  Francisco  Employees'  Retirement  System 
Executive  Director. 

F3.  The  City  must  pay  increasing  contributions  to  the  Fund  due  to  underfunding. 

Responses  requested  from  the  Mayor,  Board  of  Supervisors,  Controller,  San  Francisco 
Employees'  Retirement  System  Board,  and  San  Francisco  Employees'  Retirement  System 
Executive  Director. 

F4.  The  increases  in  pension  contributions  by  the  City  are  growing  at  a  faster  rate  than 
expenditures  on  most  other  City  services  since  1999. 

Responses  requested  from  the  Mayor,  Board  of  Supervisors,  Controller,  San  Francisco 
Employees'  Retirement  System  Board,  and  San  Francisco  Employees'  Retirement  System 
Executive  Director. 

F5.  The  Fund  can  artificially  reduce  the  City's  estimated  liabilities  by  increasing  its 
investment  return  assumptions  for  future  years. 

Responses  requested  from  the  Mayor,  Board  of  Supervisors,  Controller,  San  Francisco 
Employees'  Retirement  System  Board,  and  San  Francisco  Employees'  Retirement  System 
Executive  Director. 
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F6.  The  unrealistically  high,  assumed  investment  return  rate  of  7.66%  is  driven  by  concern 
for  the  mandated  member  and  City  contributions,  with  little  regard  for  prudent  management. 

Responses  requested  from  the  Mayor,  Board  of  Supervisors,  Controller,  San  Francisco 
Employees'  Retirement  System  Board,  and  San  Francisco  Employees'  Retirement  System 
Executive  Director 

F7.  Studies  show  that  public  funds  with  low-risk  investment  policies  perform  as  well  as  or 
better  than  those  with  high-risk  policies. 

Responses  requested  from  the  Mayor,  Board  of  Supervisors,  Controller,  San  Francisco 
Employees'  Retirement  System  Board,  and  San  Francisco  Employees'  Retirement  System 
Executive  Director. 

III.  Recommendations 

Rl.  San  Francisco  Employees'  Retirement  System  Board  address  the  $2  billion  dollar 
underfunding  of  the  San  Francisco  Employees'  Retirement  System  Pension  Fund  by  forming  a 
high-level  task  force  with  City  officials,  a  panel  of  experts,  community  groups,  and  the  public  to 
develop  courses  of  action. 

Responses  requested  from  the  Mayor,  Board  of  Supervisors,  Controller,  San  Francisco 
Employees'  Retirement  System  Board,  and  San  Francisco  Employees'  Retirement  System 
Executive  Director. 

R2.  Adopt  a  realistic  and  consistent  formula  for  estimating  the  assumed  expected  investment 
return  rate. 

Responses  requested  from  the  Mayor,  Board  of  Supervisors,  Controller,  San  Francisco 
Employees'  Retirement  System  Board,  and  San  Francisco  Employees'  Retirement  System 
Executive  Director. 

R3.  The  San  Francisco  Employees'  Retirement  System  Board  undertake  an  in-depth 
investigation  and  "failure  analysis"  study  of  its  investment  policy  and  report  its  findings  to  its 
members  and  to  the  public. 

Responses  requested  from  the  Mayor,  Board  of  Supervisors,  Controller,  San  Francisco 
Employees'  Retirement  System  Board,  and  San  Francisco  Employees'  Retirement  System 
Executive  Director. 
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R4.  Investigate,  quantify  and  address  all  the  major  risks  in  the  portfolio  and  make  this 
information  public. 

Responses  requested  from  the  Mayor,  Board  of  Supervisors,  Controller,  San  Francisco 
Employees'  Retirement  System  Board,  and  San  Francisco  Employees'  Retirement  System 
Executive  Director. 

R5.  Investigate  less  volatile  and  risky  investment  policies  that  would  attain  sufficient  returns 
for  the  San  Francisco  Employees'  Retirement  System  Pension  Fund. 

Responses  requested  from  Mayor,  Board  of  Supervisors,  Controller,  San  Francisco 
Employees'  Retirement  System  Board,  and  the  San  Francisco  Employees'  Retirement  System 
Executive  Director. 

R6.  Replicate  the  Stanford,  Upjohn,  and  The  New  York  Times  evidence-based  comparison 
studies  using  San  Francisco  data,  to  apply  their  findings  to  the  San  Francisco  Employees' 
Retirement  System  Pension  Fund. 

Responses  requested  from  the  Mayor,  Board  of  Supervisors,  Controller,  San  Francisco 
Employees'  Retirement  System  Board,  and  San  Francisco  Employees'  Retirement  System 
Executive  Director. 

CONCLUSION 

The  Jury  finds  that  the  San  Francisco  Employees'  Retirement  System  Fund  is  pursuing  a 
high-risk  investment  model  adopted  over  28  years  ago.  The  Fund  continues  to  rely  on  the  "Yale 
Model"  even  after  the  2008-2009  losses  left  the  Fund  short.  To  make  up  for  the  losses,  City 
contributions  to  the  Fund  have  ballooned  to  $433  million  in  201 2.  Those  contributions  will 
continue  to  rise  until  at  least  2015.  This  expense  will  divert  money  from  other  essential  City 
services.  Continuing  high-risk  investments  create  the  possibility  of  further  losses  which  will 
require  even  higher  City  contributions. 

The  Jury  recommends  the  Fund  investigate  and  formulate  long-  and  short-term  contingency 
plans  to  reduce  exposure  to  future  losses.  The  assumed  investment  return  rate  employed  by  the 
Fund  is  unrealistically  high.  Efforts  to  meet  this  high  rate  lead  to  high-risk  investment  policies 
and  practices.  The  Jury  recommends  the  Fund  adopt  a  reality-based  assumed  investment  return 
rate  that  accurately  predicts  the  funding  needed  for  guaranteed  benefits  of  present  and  future 
retirees. 

Most  importantly,  the  Jury  recommends  the  Fund  undertake  a  serious  and  thorough 
investigation  of  their  investment  policies  and  practices.  High  volatility  investing  is  not  desirable 
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for  a  public  fund  that  exists  to  provide  predictable,  secure  and  safe  funding  levels  for  retirees  far 
into  the  future.  Current  studies  question  the  widely  and  long-held  assumption  that  public  funds 
must  engage  in  high-risk  investing  to  meet  their  funding  needs. 
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RESPONSE  MATRIX 


Pursuant  to  Penal  Code  §  933.05,  the  Civil  Grand  Jury  requests  responses  as  follows: 
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APPENDIX 

Glossary  of  Terms 

Actuarial  Report:  An  analysis  of  funding  needed  for  payment  of  benefits,  based  on  a  number  of 
assumptions  such  as  salaries,  number  of  employees,  ages  and  life  spans  of  employees  and 
retirees,  length  of  service  of  employees,  inflation  rate,  benefit  guarantees,  and  expected  return  on 
investments. 

Alternative  Investments:  An  Investment  Allocation  category  that  is  mostly  Private  Equity 
investments  in  Venture  Capital  and  Buyout  portfolios. 

Amortization:  Payment  of  a  loan  or  debt  in  installments  over  time.  Also  depreciation  of  an  asset 
over  time. 

Auditor's  Report:  Recorded  in  the  annual  report,  SFERS  auditor's  report  tests  to  see  if  an 
organization's  financial  statements  comply  with  Generally  Accepted  Accounting  Principles.  This 
is  sometimes  referred  to  as  the  clean  opinion. 

Collateralized  Mortgage-Backed  Securities:  Derivative  investments  created  by  aggregating 
mortgages  into  pools  and  then  selling  interests  that  entitle  owners  to  payments  over  time  until  the 
underlying  debt  is  retired. 

Commodities:  Commodities  are  any  marketable  items  produced  to  satisfy  wants  or  needs. 
Examples  include  minerals  such  as  iron  ore,  crude  oil,  and  coal,  and  agricultural  products  such  as 
coffee  beans,  rice,  and  wheat. 

Compound  Interest:  The  additional  interest  rate  received  when  returns  are  invested  over  the 
long  term.  The  formula  for  calculating  compound  interest  is  at 

http://www.thecalculatorsite.com/finance/calculators/compoundinterestcalculator.php. 

Credit  Default  Swaps  (CDS):  A  financial  swap  agreement  that  the  seller  of  the  CDS  will 
compensate  the  buyer  in  the  event  of  a  loan  default  or  other  credit  event.  The  buyer  of  the  CDS 
makes  a  series  of  payments  to  the  seller  and,  in  exchange,  receives  a  payoff  if  the  loan  defaults. 

Derivative:  A  derivative  instrument  is  a  contract  between  two  parties  that  specifies  conditions 
(especially  the  dates,  resulting  values  of  the  underlying  variables,  and  nominal  amounts)  under 
which  payments  are  to  be  made  between  the  parties.  Derivatives  have  been  used  to  mask  credit 
risk  from  third  parties  while  protecting  derivative  counterparties. 

Distressed  Debt:  A  debt  security  in  an  unprofitable  company  that  is  likely  to  go  bankrupt.  This 
is  considered  to  be  a  high-risk  security  with  the  potential  for  high  returns  because  financial 
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distress  often  precedes  complete  restructuring,  which  could  keep  the  company  from  bankruptcy, 
or  at  least  liquidation,  enabling  the  security  to  be  paid  in  full. 

Failure  Analysis:  The  process  of  collecting  and  analyzing  data  to  determine  the  cause  of  a 
failure. 

Funding  Ratio:  The  Actuarial  Liability  divided  by  the  Actuarial  or  Market  Value  of  Assets. 

Hedging:  Reducing  the  risk  on  an  investment  by  investing  in  another  asset.  Used  frequently  by 
institutional  day  traders  (investment  fund  managers).  For  example,  one  could  either  perform  a 
trade  (future  or  forward)  that  is  a  promise  to  sell  at  a  future  price,  or  invest  in  an  asset  that  is 
likely  to  negatively  correlate  with  your  original  investment. 

Investment  Return  Rate  Assumption:  This  is  a  prediction  as  to  what  the  future  returns  will  be 
on  the  investments  of  the  fund.  In  SFERS  this  is  determined  by  a  vote  of  the  Board. 

Investment  Risk:  The  risks  that  an  investor  takes  that  the  value  of  an  asset  will  fall  below  the 
amount  paid  for  the  asset. 

Private  Equity:  Private  Equity  (PE)  Firms  (also  called  "buyout  firms")  purchase  controlling 
interest  in  non-public  companies  and  then  manage  them  in  order  to  make  them  more  profitable. 
They  make  the  purchase  with  a  combination  of  institutional  investors  who  become  limited 
partners,  and  bank  loans  on  the  credit  of  the  purchased  company  itself.  During  the  time  they  are 
managing  the  assets  (the  firms  they  control),  the  return  on  investment  is  estimated  by  an 
accounting  firm  hired  by  the  PE  firm  itself,  and  the  limited  partners  pay  2%  per  year,  for  up  to  10 
years,  until  the  investment  is  "realized."  Then  any  profits  are  shared  between  the  PE  firm  first, 
which  takes  20%  of  the  profits,  and  the  institutional  investors.  Although  the  press  includes  many 
articles,  pro  and  con,  about  the  success  and  the  social  consequences  of  PE,  there  are  very  few 
comparative  studies,  as  the  information  on  the  investments  is  unregulated  and  a  highly  protected 
secret. 

Real  Estate  Limited  Partnerships:  A  limited  partnership  in  which  limited  partners  provide 
capital,  and  the  general  partner  in  turn  manages  the  development  of  real  estate,  e.g.,  to  build  an 
apartment  complex  or  housing  subdivision.  The  general  partner  uses  the  investment  money  from 
the  limited  partners  to  sell  or  rent  the  property. 

Securities  Loan:  The  act  of  loaning  a  stock,  derivative,  or  other  security  to  an  investor  or  firm. 
The  borrower  puts  up  collateral  -  cash,  security  or  a  letter  of  credit.  The  title  or  ownership  of  the 
security  is  transferred  to  the  borrower. 

Unfunded  Actuarial  Liability  (UAL):  The  values  of  the  benefits  already  earned  exceed  the 
assets  in  the  fund. 
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Venture  Capital:  Private  Equity  investments  in  start-up  firms. 

Volatility:  A  statistical  measure  of  the  disparity  of  returns  for  a  given  security  or  market  index. 
Low  volatility  means  that  an  index  remains  relatively  stable  day-to-day.  High  volatility  means 
that  the  price  fluctuates  wildly. 
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